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UNITED STATES VS. ONE CADILLAC TOWN CAR AUTOMOBILE 1 

A SUPREME COURT OF THE DISTRICT OF COLmiBIA 


The United States of America, libellant, 


District court No. 1738 


One Cadillac Town Car Automobile, 
Motor Number 59-T-501 


United States of America, 

Dutrict of Columbia^ ss: 

Be it remembered, that in the Supreme Court of the District of 
Columbia, at the City of Washin^on, in said District, at the times 
hereinafter mentioned, the following papers were filed and pro¬ 
ceedings had, in the above-entitled cause, to wit: 

1 Infonnation of libel 

Filed October 27, 1925 


In the Supreme Court of the District of Columbia 

holding a district court 


The Ignited States of America, libellant, 

vs. 

One Cadillac Town Car Automobile, Motor Number 

59-T-501 


No. 1738 


To the Honorable Judges of the Suprevie Court of the District of 
Columbia., holding a District Court: 

The information of libel of the United States of America, filed 
herein by Peyton Cordon, United States Attorney in and for the 
District of Columbia, who in this case prosecutes in its behalf, re¬ 
spectfully represents as follows: 

This information of libel is filed by the United States of America, 
in its own right and prays the seizure and condemnation of one 
Cadillac Town Car Automobile, Motor Number 59-T-501. 

1. Your libellant represents to tliis Honorable Court that in the 
City of Washington, District of Columbia, and within the jurisdic¬ 
tion of this Honorable Court is one Cadillac Town Car Automobile, 
Motor Number otUT-oOl, which was seized on the first day of 
August. A. I). 1925, within tlie jurisdiction of this Honorable Court 
by J. F. Flaherty, a Metropolitan Police Officer of the District of 
Columbia, and delivered into the custody of Harry M. Luckett, 
Divisional Chief, General Prohibition Agents, Division Four, and 

that said automobile is now and has ever since said 
2 date been in the custod}’, possession and control of Harry M. 

Luckett, Divisional Chief, General Prohibition Agents, as 
aforesaid. 

2. Your libellant further represents to this Honorable Court that 
no arrest was made, nor has any one been proceeded against in this 
case, for the reason that while the said officer was in pursuit of said 
automobile it was abandoned by the driver, who is unknown to said 
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officer and to Harrv M. Liickett, Divisional Chief, General Prohibi- 
tion Afrents. aforesaid. 

That the said automobile so seized, to wit: on the first day of 
Aujrust. A, D. ID'Jo. and held as aforesaid, is liable to condemnation, 
anti is confiscable in that: 

1. It then and tliere did contain intoxicatinjr liquor, to wit: one- 
lialf jrallon of corn wliiskey. which said intoxicating; liquor the said 
party unknown did then and there transport and possess in said auto¬ 
mobile contrary to the form of the statute in such case made and 
provided, and particularly contrary to Section 26, Title II, of the 
National Prohibition Act. 

And the attorney for the Ignited States saith that all and sin^ilar 

the premises are true and within the jurisdiction of this Honorable 

Court and that bv reason thereof and that bv force of the statute in 

• • 

such case made .and provided the above descril)ed automobile became 
and is subject to forfeiture. 


Prayers 

Wherefore, in consideration of the premises your libellant prays: 

(1) That the above descrilH*d automobile be proceeded 
3 against and seized for condemnation and confiscation, and to 
this end that this Honorable Court may order to issue a war¬ 
rant of arrest in due form of law and that proper notice be given all 
parties claiming any interest herein. 

(2) That by pro|)er order this Honorable Court may adjudge 
and decree that said automobile when so proceeded against and 
seized, be condemned at the suit of the libellant, and that same 
may be dis{K)sed of by sale or in such other manner as this Court 
may direct. 

(3) That this Honorable Court may pass all such orders, decrees 
and judgments as may be necessary and may grant your libellant 
a decree for the costs of this proceeding against any duly qualified 
claimant, should the costs be not otherwise paid. 

(4) And that your lil>ellant may have such other and further 
relief as the nature of the case may require. 

Peyton Gordon, 

Attarney of the Ignited States in'and 
for the District of Columbia. 


District of Columbia, ss. 

I, Peyton Gordon, being first duly sworn, on oath do depose and 
say that I am the Attorney of the United States in and for the 
District of Columbia: that I have read the foregoing information 
of libel by me subscribed and know the contents thereof; that the 
matters and things therein stated I verily believe to be true. 

Peyton Gordon, 

Attorney of the United States in and 
for the District of Columbia. 

Subscribed and sworn to before me this 27th day of October, 
1925. 

[seal.] 


J. V. Connolly, 
Notary Public D. C. 
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Fiat 


Let the Warrant of Arrest issue returnable tlie 26th day of 
November, 1925. 


Walter I. McCoy, 

Chief Justice. 


Order of puhiication 
Filed October 27, 1925 

« ♦ « « ♦ « « 

The object of this jiroceedin^ is to have declared forfeited to 
the United States one Cadillac Town Car Automobile, Motor Num¬ 
ber 59-T-501, descril)ed in the libel filed in this cause and arrested 
by order of the court on the 27th day of October, 1925, in which 
intoxicating liquor was transported and possessed illegally in the 
District of Columbia, contrary to the form of the statute in such 
case made and provided, and particularly contrary to Section 26, 
Title II, of the National Prohibition Act. 

On motion of the libellant, by the United States Attorney, it is 
this 27th day of October, 1925, by this Court, 

Ordered^ that Jacob Rosenberg and all other persons having 
or claiming to have an interest therein, appear before this Hon¬ 
orable Court on the 26th day of November, 1925, to answer said 
libel, and in case of failure to appear, the Court will proceed to 
determine the cause and to make such order therein as it shall 
deem right and proper, and that due notice of this order shall be 
given by causing a true copy thereof to be published in the Wash¬ 
ington Post, a newspai:)^!* published in the District of Columbia, 
once a week for two weeks before said 26th day of November, 
5 1925, the last publication whereof to be made at least ten 

days before said 26th day of November, 1925. 

By the Court: 

Walter I. McCoy, 

Chief Justice. 


Answer of Foss-Hughes Company 
Filed November 3, 1925 

4i « « 4> * 4> 4< 

To the Honorahle Judges of the Supreme Court of the District of 
CoJumhiay holding a Distinct Court: 

The Foss-Hughes Company, a corporation, respectfully represents: 

1. That it is a corporation engaged in the dealing and trading 
automobiles in the District of Columbia and elsewhei*e. 

2. That it sold to one Jacob Rosenberg on June 9th, 1925, One 
used Cadillac Landaulet #59-T-5()l, described in above cause as 
One Cadillac Town Car Automobile, Motor Number 59-T-501, on 
conditional sales contract, reserving title to said automobile in 
vendor until the purchase price or notes for same should be paid; 
that said contract, copy of which is made part hereof and marked 
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Exhibit “A/' was duly recorded aiiion^ the land records of the 
District of Columbia on June IGth, 19*25. and desi^ated as Chattels 
No. 81: that said Rosenberfr is now in default in payment of notes 
under his said contract and was so in default at the time the said 
automobile was seized as alle^red in above cause; that said Foss- 
Hufrhes Comj)any desires to repossess itself of said automobile in 
accordance with said contract of sale, or in lieu thereof to 

6 have the balance now in default of $087.50 paid to it with 
interest fnun July lOtli, 1925; 

3. That the claim and lien of Foss-Hujrhes Com])any is bona Fide, 
and was created without the said Foss-Hu^hes Company having any 
notice, knowledge, or information that said automobile or carrying 
vehicle was Ixun^ used, or was to be used for illepil transportation 
of liquor in any manner or form. 

Wherefore Foss-Hu«rhes Company prays: 

1. That an order may be passed herein directin<r the return of said 
Cadillac Landaulet #59-T-501 to Foss-Hu<rhes Company forthwith, 
or that said Foss-Hu<rhes Comj)any may have and receive the 
balance due on said automobile of $087.50 with interest from July 
10th. 19*25. 

2. That said Foss-Hu"hes Company may have all reasonable costs 
by it incurred in this proceedin«r. 

3. For such other and further relief as the nature of the case may 
require. 

Foss-Huc.iies Company, 
By F. N. PRENDER(JAST, M(jr. 

I, F. N. Prenderjrast. bein^ first duly sworn, on oath do depose and 
say that I am Mana<rer of the Foss Hushes Company at Wash, 
D. C.: that I have read the fore^oin<r answer by me subscribed and 
know the contents thereof: that the matters and things therein 
stated I verilv believe to be true. 

F. N. Prendergast. 

Subscril>ed and sworn to before me this 3d dav of November, 
A. D., 1925. 

[seal] Marie L. Engel, 

Xotanj Public^ in ami for the District of Columbia. 

Joseph D. Si llivan, 

Jamf.s a. Davis, 

Attornei/s for Foss HmjhcH CamiKiuy^ 

Washington Loan a* Trust Bhlg. 

7 Schedule 

One used Cadillac Landaulet ^dO-T-601 

This ajrreement made this ninth day of June, 19*25, between the 
Foss-Hujrhes Company, party of the first part, hereinafter called 
vendor, and Jacob Rosenberjr. party of the second part, hereinafter 
called purchaser. 
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Witnesseth: That Vendor hereby delivers unto Purchaser a cer¬ 
tain used automobile, more particularly desi^ated and described 
in Schedule “ A.*’ a part hereof, hereunto attached, upon the follow¬ 
ing conditions: 

The purchaser shall pay to the vendor the sum of one thousand 
dollars ($1,(X)0.(K)) to be paid as follows: An initial installment of 
two hundred and fifty dollars ($250.00) includin^r deposit upon the 
execution hereof, and the balance in twelve equal monthly install¬ 
ments of sixty-two dollars and fifty cents ($62.50) each upon the 
ninth dav of each month next ensuing durin<.r the term of this agree¬ 
ment at kifTfrs National Bank in Washington, D. C., without further 
notice or demand. ^Flie said sums which may be evidenced by certain 
promissory notes, are to bear interest at the rate of six per cent per 
annum. Purchaser agrees to waive the benefit of every exemption 
law now in force or which may be hereafter enacted by any State, 
or bv tliQ Federal (lovernment, and especially does the Purchaser 
hereby waive the lienefit of any State or Federal Statute now or 
hereafter enacted which shall attempt to affect the Vendor’s 

8 ri^ht to <rain immediate posse.ssion of the property hereby 
sold for the breach of any condition or convent herein con¬ 
tained. 

1. And Purchaser agrees as follows with Vendor, to wit; that he 
will pay the unpaid installments as aforesaid on the several days 
as they become due; that he will take jrood care of said property and 
use the same with all reasonable care and caution and be responsible 
to Vendor for any dama^res or physical injury done .said propert^\ 
ordinary wear and tear excepted; that he will not alter or repair said 
property, or sell or hire the same or part with the possession thereof 
or remove it except for daily use from the premises now occupied 
by him at 314 K Street, NW., Washin«rton, D. C., until the terms of 
this Agreement are fully complied with, excepting with the written 
consent of Vendor, and that he will at any reasonable time, when 
reipiired, exhibit the said property to Vendor or its ajrents for the 
purpose of making an examination and <rivinfr such mechanical atten¬ 
tion to it as may be recjuired in the judgment of Vendor, and will 
not remove the same from the District of Columbia without the writ¬ 
ten con.sent of Vendor. 

2. Vendor is hereby authorized durin<r the term of this Ajrree- 
ment to make from time to time such repairs on the said property 
or on any body, e<|uipment or addition thereto as shall in the absolute 
judgment of Vendor be nece.ssary at any time maintain said property 
or any part thereof in ^ood and marketable condition or to .save it 
from excessive depreciation, and Purchaser agrees to pay cash for 
such repairs within ten (10) days from completion thereof. Failure 
by Purchaser to make said pavments shall at once terminate this 

Agreement. Purcha.ser further agrees that any body, equip- 

9 ment, repairs or additions by whomsoever made or done which 
shall at any time during this A^rreement be attached to or put 

upon the chassis of the said automobile shall become at once a part 
of .said chassis and the property of Vendor and subject to all the 
terms of this Agreement. 

3. It is hereby a^eed that the Purcha.ser shall maintain until the 
termination of this lease policy or policies of insurance covering 
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fraudulent sale by Purchaser and accident and property liability, 
and dama<re or injury by fire, accident, theft or any other cause 
whatsoever to the said property; all of which insurance shall be 
taken out either in the names of both parties hereto “ as their re¬ 
spective interests may ap|)ear,’' or solely in the name of Vendor, 
as Vendor in its absolute discretion may decide. Vendor shall al^ 
decide upon the amount of all such insurance and shall place said 
insurance throu^di the broker and in the insurance company it may 
select and until the termination of this Agreement shall keep pos¬ 
session of all said policies. Purchaser shall pay for the premium 
on all said policies and in case of any damafre or loss shall remain 
liable to Vendor for anv sum not fullv covered bv said insurance 
or for which said Vendor for any reason whatever, is not fully 
reimbursed by the insurance companies issuing said policies. Vendor 
shall have sole and absolute ri<fht to collect, sue upon, comj)romise 
and settle all claims against insurance companies or parties insured 
under every such policy, should it .so de.sire. Purchaser agrees that 
in the event of any damajre by lo.s.s, or injury to the property he 
will immediately notify Vendor, frivin^r full particulars thereof and 
Purchaser will further comply with any and all provisions 

10 of all such insurance policies which may require any aid or 
assistanc^e from him, and Purchaser will also comply with 

all ivasonable reque.sts or ix'quirement of said insurance policies or 
to collect, enforce or compound claims against Vendor, Purchaser 
or insurance companies or any of them arisin" under said policies. 
In the event of the j)artial loss, destruction by fire or otherwise of 
said j)roperty. Vendor may take immediate steps for the necessary 
repairs of .said property, applvin«r thei-eto any amount received 
under any insurance policy coverinjr said lo.ss and Purchaser shall 
remain liable for any balance of the cost of said repairs, or the 
reasonable value thereof, bcun*; made by Vendor, which balance for 
any reason is not i)aid by any insurance premiums in full or to 
complv in any other way with tlie provisions of this clau.se shall 
immediately terminate this Airreement and entitle Vendor at once 
to take jX)s.ses.sion of the .said property. For the purposes of this 
contract a loss shall l)e deemed a total loss if the injury to the said 
property be so <;reat that Vendor shall elect not to repair same. 
Purchaser a^pees that there shall be no abatement of any payment 
during the time nece.ssaiw for the makin<r of any repairs and that 
the payments shall be paid as orij^inallv contracted for and the 
Vendor shall not be liable in damages for the temporary loss by 
Purchaser of the use of said property from any cause whatever. 

4. In cRvSe any claim shall be made or suit brought whether frround- 
less or otherwise, ajrainst Vendor for damages on account of injury 
to person or property from the operation of said property, and any 
expense shall l)e caused to Vendor, thereby, the Purchaser will 

indemnify Vendor therefore and against all such claims and 

11 suits and all i*ea.«onable counsel fees and other expenses 
incurred bv Vendor in connection therewith. 

5. In Case Vendor shall waive any default or defaults or Pur- 
clia.-^e hereunder, no such waiver shall be deemed a waiver of any 
subsequent default hereunder. 
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G. It is also expressly understood and a^rreed that if any dispute 
or contention should arise under this contract the same shall be 
decided under the law of the District of Columbia. 

7. Purchaser agrees that this A<rrvement is not assignable by him 
and cannot be transferred without Vendor's written consent. 

In the event of default by Purchaser in any stipulated pay¬ 
ment, oi- in event of any breach of this Agreement in any particular 
by Purchaser said proj)erty is to be at once re-delivered to Vendor, 
or its authorized a^ent. Purchaser agrees that, in the event of 
anv default or breach of anvone of the terms of this Ajrreement. to 
permit Vendor, or its a^zent to enter in or upon any premises where 
the said property may 1 h* situated, and without hindrance to take 
away tlie same, whereu}M)n all ri^dits formerly in the Purchaser 
under this a<"re(‘ment shall cease, nor shall said Purchaser have anv 
claim for the return of all or any part of any j)ayment or payments 
j)reviously made by him to Vendor, but all such payments shall be 
considered as rent or com|)ensation for the use of said ])roperty, 
and the vendor shall at once become entitled to the immediate pos¬ 
session of the i)ro])erty itself, tojrether with any body, ecpiipment, 
repairs or additions tliereto. 

h. If the Purchaser should make an assignment for the bene- 
1*J fit of creditfU’s. or l)ecome the subject of a proceeding in 
lKinkiuj)tcy. or have any levy made or have execution issued 
aLuiinst him or any of his property, then each of the aforesaid in¬ 
stallments and all pavments due hereunder shall become immediaielv 
due and payable, and for default in i)ayment thereof, the Vendor 
may I'ither at once collect said entire sum in the same manner as 
though default had l)een made in each and every installment, or, 
at its option, may rej)ossess itself of the said i)ropert\’ together with 
the body. e«juipment. or repairs thereon. 

10. d'he Wuidor herebv amoves that it will make and deliver to 
the purchaser oi* his le^uil representatives a bill of sale of the pro))- 
erty herein described. u})on payment of such sum as will with 
ju'evious payments of installments herein ])rovided for, amountin^r to 
the sum (»f one thousand dollars (^lOOO.OO) and provided further, 
that at such time Purchaser is not indebted to the Vendor or anvone 
else for any work or lal)or done, or performed upon said property 
or materials, insurance, or j)arts furnished for it: but, it is hereby 
exprosly undei’stood and agreed by and between said parties to 
this Airreement that this is a contract of conditional sale and that 
no title to this said j^roperty, either le^ral or etpiitable, shall vest in 
the Purchaser until the terms of this purchase, as above provided 
have lieen complied with and the aforesaid bill of sale has been duly 
delivered by the Vendor but that said title shall until that time 
remain in Vendor. 

11. Any j^romises. verbal understandings or a^i’eements of any 
kind whatsoever relating to the j)ro])erty herein mentioned 

PI are hereby expressly waived and it is understood that this 
instrument constitut(‘s the entire Agreement between the jiar- 
ties hereto. Xo ajfent of the Vendor is authorized to waive any of 
the provisions hereof. Purchase states that no a^ent of Vendor 
has waived any of the provisions of this Agreement and states 
further that there is no contem})oraneous Agreement, oral or other¬ 
wise between the parties hereto. 

270U—2<j-2 
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fraudulent sale by Purchaser and accident and property liability, 
and dama«re or injury by fii*e, accident, theft or any other cause 
whatsoever to the said property; all of which insurance shall be 
taken out either in the names of both parties hereto ‘‘ as their re¬ 
spective interests may appear,” or solely in the name of Vendor, 
as Vendor in its absolute discn'tion may decide. Vendor shall also 
decide upon the amount of all such insurance and shall plac^ said 
insurance throujrh the broker and in the insurance company it may 
select and until the termination of this Agreement shall keep pos¬ 
session of all said policies. Purchaser shall pay for the premium 
on all said policies and in case of any dama<re or loss shall remain 
liable to Vendor for any sum not fully covered by said insurance 
or for which said Vendor for any reason whatever, is not fully 
reimbursed by tlie insurance companies i.svsuin" .said policies. Vendor 
shall have sole and absolute rijrht to collect, sue upon, comj^romi.se 
and .settle all claims apiin.st insurance companies or parties insured 
under every such policy, should it so de.sire. Purcha.ser agrees that 
in the event of any dama<re by lo.ss, or injury to the j)roperty he 
will immediately notify Vendor, jrivin*: full particulars thereof and 
Purcha.ser will further comply with any and all provisions 

10 of all such insurance policies which may require any aid or 
assi.stanc*e from him, and Purchaser will also comply with 

all i*easonable reque.sts or requirement of said in.surance policies or 
to collect, enforce or compound claims against Vendor, Purcha.ser 
or in.surance companies or any of them arising under said policies. 
In the event of the partial loss, de.struction by fii*e or otherwise of 
said property. Vendor may take immediate steps for the necessary 
repairs of said property, applyin*; thei*eto any amount received 
under any insurance policy coverinjr said loss and Purchaser shall 
remain liable for any balance of the cost of said repairs, or the 
reasonable value tliereof, Ixun^ made by Vendor, which balance for 
any rea.^>n is not j)aid by any insurance premiums in full or to 
complv in any other way with tlie provisions of this clause shall 
immeiliately terminate this Airreement and entitle Vendor at once 
to take j)os.session of the said property. For the purposes of this 
contract a loss shall l)e deemed a total loss if the injury to the said 
property be so ^reat that Vendor shall elect not to repair same. 
Purchaser agrees that there shall be no abatement of any payment 
during the time necessary* for the making of any repairs and that 
the payments shall be paid as oripnallv conti*acted for and the 
Vendor shall not be liable in dama^res for the temporary loss by 
Purchaser of the use of said property from any cause whatever. 

4. In case any claim shall be made or suit brought whether ground¬ 
less or otherwise, against Vendor for damages on account of injury 
to person or property from the operation of said property, and any 
expense shall l>e caused to Vendor, thereby, the Purchaser will 
indemnifv Vendor therefore and against all such claims and 

11 suits and all i-easonable counsel fees and other expenses 
incurred bv Vendor in connection therewith. 

r>. In Case Vendor shall waive any default or defaults or Pur¬ 
chase hereunder, no such waiver shall be deemed a waiver of any 
subsequent default hereunder. 
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0. It is also expressly understood and ap*eed that if any dispute 
or contention should arise under this contract the same shall be 
decided under the law of the District of Columbia. 

7. Purchaser agrees that this Agreement is not assignable by him 
and cannot be transferred without Vendor's written consent. 

J'. In the event of default by Purchaser in any stipulated pay¬ 
ment. oi- in event of any breach of this Agreement in any particular 
by Purchaser said proj)erty is to be at once re-delivered to Vendor, 
or it> authorized a^rent. Purchaser agrees that, in the event of 
any default or breach of anyone of the terms of this Agreement, to 
I)ermit Vendoi-, or its a^auit to enter in or upon any premises where 
the said property may U* situated, and without hindrance to take 
away the same, whereupon all rights formerly in the Purchaser 
under this a;L’‘reement shall cease, nor shall said Purchaser have any 
claim for the return of all or any part of any payment or payments 
j)ieviously made by him to Vendor, l)ut all such payments shall be 
considered as rent or compensation for the use of said ])roperty, 
and the vendor shall at once become entitled to the immediate pos¬ 
session of the pro])erty itself, toirether with any body, ecpiipment, 
rei)airs or additions tliereto. 

h. If the Purchaser should make an assijrnment for the bene- 
lii lit of creditors, or become the subject of a proceeding: in 
bankruj)tcv. or have any levy made or have execution issued 
airainst him or any of his property, then each of the aforesaid in¬ 
stallments and all payments due hereunder shall become immediaiely 
due and payable, and for default in payment thereof, the Vendor 
mav either at once collect said'entire sum in the same manner as 
though default had been made in each and every installment, or, 
at its option, may repossess itself of the said property together with 
the body. e(juipment. or repairs thei-eon. 

in. Tht‘ Wndor h(‘rebv a‘o*ees that it will make and deliver to 

• f 

the purchaser or his le^uil representatives a bill of sale of the pro])- 
erty heri'in describ(‘d. uj)on payment of such sum as will with 
])revious payments of installm(*nts heiein j)rovided for, amountinjr to 
the sum of one thousand dollars (^1000.00) and provided further, 
that at sucli time Pui’chaser is not indebted to the Vendor or anyone 
else for any work or labor done, or ])erformed upon said property 
or materials, insurance, or jxirts furnished for it: but, it is hereby 
expr(‘>sly understood and a^n'eed by and between said parties to 
this Airreement that this is a contract of conditional sale and that 
no title to this said pi’opeity, either le^al or e(juitable, shall vest in 
the Purchaser until the terms of this purchase, as above provided 
have luM'ii complied with and the aforesaid bill of sale has been duly 
delivered by the Vendor but that said title shall until that time 
remain in Vendor. 

11. Any j)romises, verbal understandings or a<freements of any 
kind whatM)ever relating to the proj^erty herein mentioned 
l.‘l are hereby expressly waived and it is understood that this 
instrument constitutes the entire Agreement between the j)ar- 
ties hereto. Xo a^^ent of the Vendor is authorized to waive any of 
the provisions hereof. Purchase states that no a^ent of Vendor 
has waived any of the provisions of this Agreement and states 
furthei* that there is no contem})oraneoiis Agreement, oral or other¬ 
wise between the parties hereto. 

270U—2<J-2 
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1*2. And the Foss-Hu^hes Company has constituted and appointed 
F. X. l^renderpist to be its attorney in fact for it and deliver the same 
accordinur to law. 

In witne.s whereof, the sjiid j)arty of the first part has causeil 
its coi porate name to be heieunto subscribed and its corporate seal 
to 1 m* hereunto aflixed. and the party of the second juirt has liereiinto 
siirned his name and aflixed his seal, this ninth dav of dune. A. I)., 
11)25. 

F< ISS-TI roIIKS (\I*AN Y, 

Hv: F. X. Fhi:ni)Ki:(;ast. 

flACdn Kosr.xiuiiu; [sflvl]. 

I>hfri( f of ('ohit)ihia, ss: 

I. Helen K. Ilo>kinson. a notary ])ublic in and for the District of 
('oluiubia. do hereby certify that F. X. Frender^ast, who is per- 
.M)nally well known to me. to be the person who is named as attorney 
in fact for the Foss-IIu^dies Comj)any. in the foreiroinjr and aniu'xed 
contract of conditional sale, bearimr dale on the Dth day of ,Iune, 
11>25. pei>onally aj)peared before me in the District afort'^aid and 
acknowledged the >aid deed to be the act and <lee<l of the Foss¬ 
il Uirhes ('oiupany. and dacob Ko^^^*nber«r i)arty to saiil <*ontract of 
conditional sale, who is personally well known to me as the party 
who executed said deed. j)ersonally appeared before me in the 
14 Distinct aforesaid and acknowled^eil the same to be his act 
and deed. 

(iiven under luv hand and notarial seal this Dtli dav of dune, 11)25. 

• « 

Hki.i-N K. Hoskixson, 




otaro. 


Proof of pHhlirdtfon 
Filed Xoveinber 1(», 11'25 


The Washinirton Post ('ompany 
(For copy of notice, see })aire 4 of this record) 

I hereby certify that the foreL^oinu: notice was j)rinted and ]uib- 
lished in the WasliiiiL^ton Po>t, a daily newspaper, upon the follow- 
inur dates: Xov. 5. and Oct, *21). 11>25. 

C. S. Anr.i.i.. 

/> usi/ies.s M(ina(/er. 

.1 ffidarit 

DiMrirt of ('(tUnnJthi, to \rit: 

Personally appeared before me. a Xotary Public, in and* for the 
said District, C. S. Abell, well known to me to be one of the pub¬ 
lishers of The AVashin<rton Post, a daily newspaper printed and pub¬ 
lished in the C ity of Washiiiirton and the District aforesaid, and 
made oath in due form of law that the annexed notice was pub¬ 
lished in said daily newspai)er at the time> mentioned in the Certi¬ 
ficate opposite hereto. 

Witne^s mv hand and official seal this drd dav of Xoveinber. 11)25. 

Frank M. Scott. 
Xotary Pubtk\ D. C. 



15 


UNITED STATES VS. ONE CADILLAC TOWN CAR AUTOMOBILE 9 
Motion for order directing return of autoniohUe 


Filed December 1, 1925 

«•*•*«* 

Comes now Foss-Hu"bes Company, by its attorneys, Joseph D. 
Sullivan and James A. Davis, and moves this court for an order 
herein directinjr the release and return to said Foss-Huphes Com- 
j)anv forthwith and unconditionally the Cadillac Town Car Auto¬ 
mobile, Motor Number 59-T-5()l, mentioned in caption hereof, and 
soujrht to be forfeited in this })ix)ceedin‘j: for an alleged violation of 
the Prohibition Act, upon the following grounds, to wit: 

1. That it a})pears upon the fact of libel filed herein that said 
automobile is held without authority, justification, or warrant in 
law. 

2. That there has been no conviction in this case of the owner, 
operator, or any other person or persons in connection with this 
cause or proceetlin^, as will appear upon the face of the libel filed 
herein. 

3. That no facts are alleged in the said libel filed herein justifying 
forfeiture of said automobile as prayed. 

4. That said automobile is depreciating and rapidly becoming 
worthless to its ownei's, Foss-Hughes Company, by reason of the 
great and unreasonable length of time said automobile has been de¬ 
tained and withheld from said Foss-Hughes Company, wrongfully. 

5. That other and further grounds will be apparent upon presenta¬ 
tion of this motion. 

Joseph D. Sullivan, 

»Iames a. Davis. 

Attornei/H for Foss-Hughes Co. 


IG Peyton Gohdon, Esquire.^ 

I’uited States Affonieg. 

^Vashington.^ D. C. 

Take notice that above motion will be for hearing on the 4th day 
of December. 1925, at ten o'clock a. m. or as soon thereafter as 
counsel may be heard. 

Joseph D. Sullivan. 

James A. Davis. 

Ans^rer to petition of Foss-Ilughes Companyintervener 

Filed December 3, 1925 

♦ 41 4 ^ ♦ * 4 > 4 > 

Now comes the United States of America, Libellant, in the above 
entitled cause, by Peyton Gordon, United States Attorney in and for 
the District of Columbia, and for answer to the petition of said 
Intervening Petitioner savs: 

1. That answering the averments set forth in Paragraph 1 of 
said petition, the libellant has no knowledge of the matters and 
things alleged therein and therefore neither admits nor denies The 
same. 
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2. Tiiat answerin" the allejrations contained in Parajrraph 2 of 
said petition, the said libellant admits the execution of the condi¬ 
tional sales contract mentioned in said Para<rraph 2, hut avers that 
it has no knowledjre of the other mattei*s ami things alleged in said 
Paia^raj)h 2, and therefore neither admits nor denies the same. 

'riuit answerinjr the alleviations contained in Paraiira})!! 3 of 
said petition, said libellant admits that the claim of lien of the 
Foss-Hu^hes C'ompany in the sum of 5s(»S7.r)0. is a l)ona tide claim 
and that the same was created without the said Foss-Hujihes 
17 ('ompanv havinji any knowled«re that said automobile was 
beinvr use<l or was to bi‘ used for the illevial transportation of 

li(|Uor. 

4. And further answerinvi said j)etition, the said lil)ellant says that 
the said petitioner is not entitled in law to the return of said car 
but that the interest of the j)erson who was in control of .slid car and 
unlawfully usinvr the same as alle<red in said libel, is subject to con¬ 
demnation and forfeiture under the ])rovisions of Section 20 of 
Title II of the National Prohiliition Act, and that the same is re¬ 
quired to l)e .s)ld in accordance with law and the proceeds thereof 
(levote<l to the jiayment of the said lien in favor of the Foss-Hu<ihes 
(’ompany, subject to the ])ayment of all prriper costs and Charlies 
which have accrued ajiainst the said automobde. 

United States of America, 
lly Peyton (tordon, 

Vuiteii States Attomei/. 

Jf/sfnrt of ('ohunhia, ss: 

I. Peyton (iordon, bein*! first duly sworn, on oath do depose and 

.sav that 1 am the Attornev of the United States in and for the 
• * 

District of Uolumbia: that I have read the fore<roin<r answer by 
me sul)scribed and know the contents thereof: and that the matters 
and thinvrs therein stated I verily believe to be true. 

Peyton Gordon. 

Subscribed and sworn to before me this 3rd dav of I)ecend)er, 
P)2.‘>. 

[seal.] J. V. Connolly, 

Xoto'nj Public^ D. C. 
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Sfi/iu7ation 

Filed December 31 1925 


******* 

It is hereby ajireed, by and lietween the j)arties hereto, by their 
respective counsel, for the purixise of the pendin<r motion herein, 
that the following are the material facts in this case. 

1. That on June 9. 1925, the intervenin*r claimant, the Foss Huvrhes 
Com])any, delivered to one Jacob liosenbervr, the automobile here 
in (piestion. under the provisions of the contract of conditional sale 
attached to the petition filed herein by said Foss Hu<ihes Company; 
the said Kosenl)er‘r a<ireein<i to pay the claimant for said automo¬ 
bile, the sum of $1,(KH).(M) payable $25().(M) upon the e.xecution of .said 
contract, and the balance in twelve eipial monthly payments of 
$()2.50 each, on the 9th dav of each month next ensuinfi. 
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2. That pursuant to said contract of conditional sale, the said 
KosenlHU’jr took possession of said autoinohile on the said June 9th, 
and continued to hold the same until the same was taken from him 
bv the ofiicei*s of the law, as hereinafter referred to. 

3. That the said Rosenberjr duly paid the said claimant the sum 
of $2r)().()() on account of the j)urchase price of said automobile, on 
June 9, 1925. and thereupon delivered to it his twelve promissory 
notes, each for the sum of $02.50, and payable respectively on the 
9th days of July, Au^rusl, September, October, November and De¬ 
cember, 1925, and the 9th days of January, February, March, April, 

May and June, 1920. 

19 4. That the note for $02.5i), j)ayable July 9, 1925, was paid 
to the claimant upon maturity; but that the note for said sum 

of $02.50, falliiifr due on Aufiust 9, 1925, was not paid at maturity, 
and has never been paid, nor have any of the notes subsequently 
fallin*! due been paid, and that default was thus made in the pay¬ 
ment of the installments due under this contract as of the date 
of Aujrust 9, 1925. 

5. That on August 1. 1925, the Metropolitan Police Officers of the 
Di.^^trict of Columbia discovered said automobile beinj; driven by an 
unknown jierson in the act of transportinji therein, in the District 
of Columbia, intoxicating liquors, as is alleged in the libel filed 
herein. That upon bein^r then and there pursued by said officers, the 
said unknown driver of said automobile escaped from said officers 
and abandoned said automobile, which automobile was then and 
there, to wit, on the first day of August, 1925, seized by said officers, 
as for the violation set forth in the libel filed herein. 

(). That the seizure as aforesaid of the said automobile on Au^ist 
1st, 1925. by the said officers of the law, was made upon probable 
cause, and. as airainst the jiersons tlien in control of and operating 
the said automobile, was in all respects legal and valid. 

7. That by reason of the esca]ie of the person in charge of said 
automobile as aforesaid, no arrest of any person in control of said 
automobile has been had, nor has any criminal proceeding been in¬ 
stituted, or any cimviction had of any such person. 

8. That under date of September 11, 1925, the said claimant re¬ 

quested the pro])er representatives of the liliellant. to deliver 

20 said automobile to it, as the owner of said automobile, under 
said contract, at the same time advising the plaintiff of its 

claim under said contract. 

9. That the said claimant is entitled, under said contract, to the 
payment to it of the sum of $087.50, as the balance of the unpaid 
purchase ])rice of said automobile, toirether with interest thereon, in 
accordance with the provisions of said contract. 

10. That said claimant neither at the time of the execution of said 
contract, nor at any other time prior to said seizure, had any knowl- 
edire. actual or constructive, that said automobile was to l)e. or was 
beincr used l)y said Rosenberg, or by any other j^erson, in violation of 
the law. 

11. That said contract of conditional sale was duly recorded in 
the Land Records of the District of Columbia, on June 16, 1925. 

12. That said automobile, so seized as aforesaid, has been appraised 
by the United States Marshal for the District of Columbia, at 
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^loO.OO. which sum it is ajrreed is the present outside value of the said 
automobile. 

Joseph D. Sullivan, 

James A. Davis, 

Attorneys for the Foss Hughes ('o?npany, 

/ n terren ing (laiman t. 
Harold W. Orcuit, 

Special Assistant Fnited States Attorney^ 

Attorney for Libellant. 
To the Honorable Frederk k L. Siddons. 

Justice of the Supreme Court of the District of Columbia. 

21 Memorandum of court 

Filed Mav 5, 1020 


On submission after hearinjr on j etition of Foss-Hu<rhes Company, 

claimant, for return of car 


The Information of Libel riled herein bv the Fnited States 

* 

Attornev for this District ai!e<re> that on Auirust 1, 1025. the above 
mentioned automobile was seized in the C'ity of Washin^Xton, Dis¬ 
trict of Columbia, by a Metr<)])olitan Police Officer of the District 
of C'olumbia, after the <lriver theieof had abandoned the said car 
and escaped arrest: and the said Information asks for the condem¬ 
nation and conriscation of said automobile in that it contained in- 
toxicatinjr rniuor, namely one-half ^oillon of corn whiskey, which 
the driver was illegally transj^ortinjr therein, “contrary to the form 
of the statute in such case made and j)r()vided. and particularlv 
contrarv to Section 2(». Title II.. of the National Prohibition Act.'’ 

ft 

The petition of the Foss-HuLdies C’ompany sets forth that it sold 
the automobile in (|uestion to one Jacob Kosenberir on June h, l‘.)2r), 
on a contract of conditional sale. reservin^T in the vendor the title 
to and ownershi}) of said automobile until the j)urcha.se })rice thereof 
should be paid; that the said contract was recorded amonjr the land 
records of the District of Columbia: and, (piotin^ from 
22 the petition, “ that said Rosenberg is now in default in ])ay- 
ment of notes under his said contract, and was so in default 
at the time the said automobile was seized as allejxed in above cause 
and that the petitioner desired to ivpossess itself of said automobile 
in accordance with the terms of the said contract of sale, which pro¬ 
vided that, in the event of a breach of anv condition or covenant 
therein contained the vendor could regain immediate possession of 
the car. The petition further avers that the sale of said automobile 
to Rosenber<x was without the netilioner’s having any notice, knowl¬ 
edge, or information that said automobile was to be used for the 
illepd transportation of lifjuor in any manner or form. The peti¬ 
tion then asks for the return of the automobile or the payment to 
it of the balance due on said contract of sale, $G87.50, and tliat the 
claimant may have all reasonable costs incurred by it in this 
proceeding. 
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The petitioner also filed a motion for the return of the automobile 
for the reasons (1) that the said car was held without authority, 
justification, or warrant in law, (‘2) that there had been no convic¬ 
tion in this case of the owner or (»perator at the time of the seizure 
of the said automobile, (11) that there were no facts alleged in the 
libel iustifyinjr the forfeiture of said automobile as prayed, and 

(4) that tlie said automobile was depreciatinjr in value by reason 
of the ^leat and unreasonable lenirth of time the said automobile 
had been detained and withheld from said petitioner. 

The answer of the libellant to the petition of the intervening 
claimant admits tliat the said automobile was sold without 

23 knowledge on the part of the petitioner that said automobile 
was to be used for the illegal transportation of liquor, but the 

answer denies that the petitioner is entitleil to the return of saiil car, 
and avers that the interest of the })erson who was in control of said 
car and unlawfully usinjr the same as alleged in the libel, is subject 
to condemnation and forfeiture under tlie j)rovisions of Sec. 26, 
Title II, of the National Prohibiti(Ui Act, and that the said auto¬ 
mobile is required to be sold in accordance with law and the pro¬ 
ceeds thereof devoted to the payment of a lien in favor of the Foss- 
Hu^hes C'ompany, subject to tlie payment of all proper costs and 
charires which have accrued apiinsi the said automobile. 

The motion for the return of the automobile was argued and 
submitted on Decemljer o. l{)2o, and briefs were filed by the re¬ 
spective counsel. 

On December 31, 1D25, there was filed a stipulation of agreed facts, 
signed by counsel for the respective j)arties to the following effect: 

(1) That on »lune D, lb2o. the intervening claimant delivered to 
Kf)senber<r the automobile in (juestion, the said Kosenber<r a^reein^ 
to pay claimant for said automol)ile the sum of $1,000, payable 
$250 iqK)!! execution of the contract of conditional sale, and the 
balance in 12 e(pial monthly payments of $62.50. 

(2) That, pursuant to said contract, the .'<aid Kosenber^X took the 
said automol)ile and continued to hold same until it was seized by 
the officers of the law. 

(3) That the said Kosenberir j)aid the claimant the agreed $250 
on June 0, 1025. and delivereil to it his twelve promissory notes, 

each for $62.50, payable on the 0th days of July, August, Sep- 

24 teinlxu’, October. November, and December, 1025, and the 0th 
da vs of Januarv, Februarv, March, April, Mav, and June, 

1026. 

(4) That the note payable July 0, 1025, was paid upon maturity, 
but that none of the othei* notes have been paid, and that default in 
the j)ayment of the installment due Au<j:ust 0. 1025, occurred. 

(5) That on August 1, 1025, Metropolitan Police Officers of the 
District of C'olumbia dij-^covered the said automobile beinjr driven 
by an unknown person in the act of transporting; therein intoxicat¬ 
ing; licpiors, and that u|)on bein^ pursued the driver escaped from 
the olficers and abandoned the said automobile, which was then 
seized. 

(6) That such seizure was made upon probable cause, and as 
ai;ainst the persons then in control of and operating the said auto¬ 
mobile was in all respects legal and valid. 
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(7) That by reason of the escape of tlie driver, no arrest of such 
driver has l)een had. nor has any criminal proceeding been insti¬ 
tuted or any conviction had of any such person. 

(8) That under date of September 11, 1^25. the said claimant 
refjuested the proper re})resentatives of the libellant to deliver said 
automol)ile to it. as tlie owner of said automobile under said con¬ 
tract. at the same time advising the plaintill of its claim under said 
contract. 

(t>) That the claimant is entitled under said contract to the sum 


of 8(>s7.r>(). together with interest thereon, as the balance of the un- 
j)aid j)urchase price due. 

(!(►) I'liat the claimant had no knowledjre. actual or constructive, 
that the machine was to be. or was bein^. used by said Kosen- 
l)i*r«r or any other person in violation of the law. 

(11) riiat said contract of conditional sale was recorded 
in the land records of the District of C'olumbia on dune lb. Ibiid. 

(1*J) That said automobile hail been apj)raised by the United 
States Marshal for the Distiict of ('olumbia at $150., which sum 
was airreed to be the outside value of said automobile. 

It is to be noted that the claimant in its j)etition alleged that 
the said Kosenberir was in default in payment of notes uruler his 
contract at the time of the sei/.uie (*f the automobile, but the stipu¬ 
lation of aL^reed facts, tiled December .‘>1. ltH5. sets forth that the 
promis>oi-y note foi- $r.*J..')(i. maturing on duly ‘d. Il>ii5. had been paid, 
and that the next installment did not become due and payable until 
Auirust 0. 10*i5. At the time of the seizure of the car on Au<rust 1, 
rd*J5, therefore, the conditional vendee was not in default in the 
]>aynient of any installment. 

As the C'ouit views the case, the only ({Uestion callinjr for de- 
tei’inination herein is whether the innocent /• of an automobile 

seized while beinji Used or emi)loyed in a violation of the Prohibi¬ 
tion Law is subject to the })ayment of the costs and exi)enses in¬ 
volved in its .'seizure, its care while in the hands of the (lovern- 
ment*s representatives and the cost and expense of instituting and 
maintainiiiir the j)re>ent proceedinjr. 

The material provisions of the Prohibition Law are to be found 
in Section ‘Jb. Title IL. thereof, and are in the followin'^ lan- 


ouaire: 

*Jb “The court upon conviction of the person .‘^o arrested shall 

ordei’ the liipior dotroyed. and unless irood caust‘ to the con- 
trarv is shown by the owner, shall order a sale by public auction 
of the ])roperty .seized, and the ollicer making the sale, after de- 
ductinjr the expenses of keepin^*^ the j)roi)erty. the fee for the seizure, 
and the cost of the sale, shall ]>ay all liens, accordinir to their j)ri- 
orities. which are established, by intervention or otherwise, at said 
hearinir or in other jiroceedin^ l)roujiht for said j)urpose. as bein^ 
bona tide and as having been created without the lienor having any 
notice that the carrying vehicle was beinir used or was to be used 
for illejfal trans])ortation of liipior. and shall pay the balance of 
the ]U-oceeds into the Treasury of the United States as miscellaneous 
receij^ts.** 

The laniTuatre of the Section seems ipiite clear to the point that a 
sale of an automobile seized while bein^ used by someone for the 
ille^^al transportation of the forbidden subject of traffic reipiires a 
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conviction of the person violating the law before the automobile 
itself can be sold. A sale in a proper case may be ordered in the 
Court in which the offender is convicted, or it may occur in a libel 
proceedin'; instituted for the purpose, but whether the sale is or¬ 
dered in the one Court and proceeding or the other, the statute de¬ 
clares that the Court upon conviction of the person arrested shall, 
unless good cause to the contrary is shown by tlie owner of the auto¬ 
mobile, order a sale. Take the precise language of the Section. It 
is that ‘‘The Court upon conviction of the person so arrested shall 
order the liquor destroyed and (underscoring supplied) unless good 
cause to the contrary is shown by the owner shall order a sale' by 
public auction of the property seized * * * at said hearing or 

in other jiroceeding brought for said purpose.” The section also 
plainly provides the opportunity to the owner of the automobile 
to show good cause why it should not be sold, and in case 

27 there be hona fde lienors their liens shall be paid out of the 
])roceeds of the sale and the balance of the proceeds shall be 

paid into the Treasury of the United States as miscellaneous 
receipts. 

Whether the vendor in a conditional sales contract is the owner 
of the property or a mere lienor, being an innocent owner or lienor, 
his property cannot be condemned and sold unless there has been a 
conviction of the person using the automobile for the unlawful 
purpose. If the person usin'; the automobile for the unlawful pur¬ 
pose be himself the owner oi the machine subject to hona fide liens 
in favor of others, the Section further contemplates the sale of the 
guilty owner's interest in the automobile, but surely his guilt must 
first be established. If he is not a guilty owner of the machine or the 
guilty owner of an interest in the machine, there is nothing in the 
Section that indicates an intent on the part of Congress to require 
that the machine used shall be condemned and sold. We are not 
without Federal authority to support the foregoing construction. 
Thus, in the case of The Saxon, 269 Fed., 689, the Court uses the 
following language on page 642: 

“ It is further to be remarked that the statute does not forfeit in 
express terms a vehicle or means of conveyance upon which liquor 
is found, but only declares that, upon conviction of the person 
arrested, the property seized shall be sold by the court unless good 
cause to the contrary is shown by the owner. Good cause to the con¬ 
trary would certainly be that the owner of the method of transporta¬ 
tion, whether it be by vehicle or watercraft, was wholly ignorant and 
innocent of the illegal use of his proj^erty; For instance, if a man 
left his automobile in the street, and is was unwarrantably taken pos¬ 
session of by an evil-doer, who then proceeded to subject it to the 
unlawful uses of transporting liquor, good cause to the contrary 
would be shown in the innocence of the owner, and the property 
would not be sold.” 

28 Again in the case of United States Slusser, 270 Fed., 
818, at page 820, it is stated very explicitly that before there 

can be a forfeiture of an automobile under Section 26 there must be 
a strict compliance with the terms of the Section, and the Court goes 
on to enumerate the elements essential in such a case, among which 
is the conviction of the person and order of sale of the vehicle. Again 
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in United States vs. One Cadillac Touring Car, 274 Fed., 470, the 
Court uses, in construing Section 20. on page 472 of the opinion, the 
following language: 

Finally, it is provided that " upon conviction of the ])erson so 
arrested * the Court shall order a public sale of the j)roperty so seized, 
unless good cause to the contrarv is shown bv the owner. This being 
a special statutory proceeding, the procedure thus prescribed must, 
of course, be strictlv followed. It seems clear that the section in 
(juestion contemplates and recjuires, as a prere<piisite to the sale of the 
property seized, a judicial determination that such property has been 
us<*d in violation of the law. Considering, then, the reference to the 
^ person ' disc*overed in the act of violating the law. to thd ‘ person in 
charge ' who is to l>e arrested, to the * j>erson arrested ’ who is to be 
prosecuted, to the * day of trial,' and to the order of sale which is to 
i)e made by the court * U|)on conviction of the person arrested,’ I 
reach the conclusion that the statute re<juires as a jurisdictional basis 
for the sale in (piestion a conviction of the person so arrested, and 
that until such conviction the court cannot order such sale by virtue 
of anv authoritv conferred bv said section. United States r. Slusser 
(D.C.) 270 Fe(l., 818; United States i\ Stephens Automobile (D. C.) 
272 Fed., 188." 

Again in United States vs. One Buick Roadster, 270 Fed., 407, 
the C'ourt (piotes with approval the decision in 274 Fed., 470, re¬ 
ferred to above. In this ca.se there had been a conviction in a State 
court of the oHender. but the Court held that before there could be 
a forfeiture of the automobile the conviction must take ])lace in a 
Federal court, and the o])inion concludes with the following language 
on page 408: 

20 ‘‘It is therefore j)lain that the ‘conviction' in the * (‘ourt 

having competent jurisdiction ' referred to in the language 
of the National Prohibition Act just quoted, has reference to a 
conviction in a federal court. As, therefore, it has alreadv been 
held by this court in the case just cited that the procedure pre- 
sc*rilH»d bv .section 2G must l)e followed as a jurisdictional basis for 
the forfeiture of the automobile in question, and as such procedure 
n*(piires a ‘conviction' under this federal .statute before such auto¬ 
mobile can be forfeited and sold, it follows that the libel and the 
pix)ceedings bascnl thereon in the present case are fatally defective 
in the respect pointed out, and such libel must therefore be dis- 
mis.sed, and an order entered directing the return of the automobile 
here involved to the claimant, in accordance with the petition filed 
herein." 

And finallv we have the .same Federal Court, in the case of United 

ft 

States v.s. 1 Packard Motor Truck. *284 Fed., 304, reiterating the 
jurisdictional reijuisites for the forfeiture of a vehicle under the 
act, and emphasizing the necessity of the arrest ami conviction of 
the pei*son in char^re of the vehicle at the time of its seizure. The 
preci.se language or the Court lx*ing found on page 30(>, is as follows: 

“ Among the jurisdictional reipiisites. however, for the forfeiture 
of such a vehicle under the Prohibition Act, ai*e the arre.st and con¬ 
viction of the pei-son in charge of .such vehicle at the time of its 
seizure; and as, by the government's own admission, no such per¬ 
son has been convicted or arrested in the present case, at least one 
of the necessary conditions upon which .such forfeiture must be 
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based is lacking, and under previous decisions of this court, the 
truck in question cannot be lorfeited under the Prohibition Act. 
United States vs. One Buick Roadster (D. C.) 276 Fed., 407. In 
view, then, of the inapplicability of the forfeiture provisions of 
the customs laws, and oi the absence of jurisdictional requirements 
prescribed by the applicable section of the Prohibition Act, the 
vehicle involved cannot, under any law known to this court, or on 
anv ^ri*ound advanced by the frovemment in this case, be forfeited.” 

iloreover, in the instant case the a^jreed facts make it quite ap¬ 
parent that at the date of the seizure the conditional vendee had 
no interest that could have been condemned and forfeited because 
the automobile is worth but $150., while the amount due to 

30 the petitioner, the conditional sales vendor, is $687.50, and 
the Government concedes in this case that the conditional 

vendor, whether an owner or a lienor, is an innocent one and its 
claim hona fde. 

If the forejroinp considerations are sound, why should the inno¬ 
cent owner or lienor be mulct in costs and expenses involved in a 
seizure and the institution of the pending proceedin^i^s where the 
conditional vendee, if he was the driver of the car at the time of 
its seizure, had no interest whatsoever in it. If under such a con¬ 
ditional sales contract as that involved in the pending case, the 
vendor remains the owner of the car, he is, under the admitted 
facts, the innocent owner, and on what principles of essential jus¬ 
tice shoidd he be mulct in costs and ex|)enses for a seizure of his 
car where there is no ownership in the conditional vendee, as is 
the case here, that could be sold. 

We have then a case where an innocent owner has shown “ ^ood 
cause to the contrary.” That Section 26 provides for pivin" him 
an o|>i)ortunity is clear beyond doubt, and that too, even in a case 
where there had been an arrest and conviction of the party unlaw- 
fullv usin^ the vehicle. 

^tuch of the ar^iment on behalf of the Government rests upon 
the theory that under this section the vehwle itself is an offender^ 
and therefore can be condemned and sold because of its participa¬ 
tion in the unlawful act of transportation, and authorities have 
been cited, drawn in part from principles of admiralty and mari¬ 
time law, to sustain this contention. There is no doubt that 

31 such principles are to be found established in admiralty or 
maritime law, but this Coui*t is of the opinion that they have 

no application to such statutory procedin<rs as ai-e contemplated and 
prescribed in Section 26 of the Prohibition Law. The admiralty 
or maritime principle of an offendinfj thing cannot justly be in¬ 
voked to sustain a proceedin<r that the statute with which we are 
here concerned does not contemplate. 

Section 25 of the Prohibition Act has to do with the disposition of 
the unlawful subject of the law, intoxicating liquor, and provision is 
made for such disposition as the Court may make thereof after it has 
been seized. It enacts that, 

“ it shall be unlawfull to have or possess any liquor, or property 
designed for the manufacture of liquor intended for use in violating 
this Title, or which has been so used, and no propertij rights shall 
exist in sxich liquor or property^ (underscoring supplied) 
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But even Section lio further i)rovi(les tliat. 

“if it is found that such licjiior or property was so unlawfully held 
or possessed, or had l>een so unlawfully used, the liquor and all 
j)ro|>ertv desijined for the unlawful inanufacture of liquor, shall be 
tlestroved, unless the C’ourt sludl otherwise order/' (underscorinjr 
supplied) 


Here we have the statute jdealin^ with the forbidden liquor or prop- 
ertv designed for its inanufacture. and it declares in ])ositive terms 
that the possession of such Tupior or property desijrned for its manu¬ 
facture shall be unlawful and that no proi>erty ri^dits shall exist in 
such li(juor or propcity. ('ontrastin^ thi.s Section with the jirovi- 
sions of Section ‘JO we find additional reasons for tlie plain desijrn 
or intent of the law-makin^^ body that the property of an innocent 
owner which has been used in transporting: forbidden subject of 
traftic, the liipior. shall not 1 k» sold. To lose sifiht of the dis- 
,3*2 tinction between the liipior and the property used in its un¬ 
lawful transportation is to overlook })rovisions of the law and 
the evident intent of Conp-ess distinjruishinfr between the two. 

The (lovernment cites the case of United States vs. Story, 294 Fed., 
518, in support of its contentions herein. That was a decision by 
the I’nited States Circuit Court of Appeals for the Fifth Circuit, 
and in its opinion, on pa^e 518, it states that, 

“the case was tried bv the District .Tudjre on an agreed statement of 
facts, which admitted that the claimant had made an illegal use of 
the car sought to he condemned and had been convicted for the offense. 
At the time of his conviction no order condemninj: the car was made 
by the District Court.'' (underscoring supplied) 


Subseijuentlv the (lOvernment filed a liliel j)roceedin^, and condemna¬ 
tion wiLs resisted by the defendant U})on several <rrounds, amon^ them 
bein^ that. 


“the only remedy available to the Government was * * * by an 

order of sale made in the criminal cause, upon conviction of the per- 
.son arrested when the car was seized, the owner bein" permitted to 
show ^ood cause against condemnation if he could." 


Thus, we have a case where the claimant of the car resisting con¬ 
demnation, himself had made the illegal use of the car and had been 
convicted far doing so. and what the Court of Appeals decided in 
that cikse was that under the lan^ua^re of Section 26 it was not 
necessarv that the vehicle seized under such circumstances be ordered 
sold in the criminal proceedin", but that this could be done in libel 
proceedings subsequently instituted. The familiar rule with regard 
to the significance to be attached to the lan<rua<re of an opinion cited 
as an authority is that such lan^uajre is to be considered in connec¬ 
tion with the case that the Court had before it, and lanjrua^e of an 
oj)inion broader than the case required is not authority" when 
33 subsequently cited. 

The Government lays much stress upon the decision of the 
Supreme Court in the case of Carroll vs. Ignited States, 267 U. S., 
132. This case was first ar^ied December 4, 19*23, and by 
order of the Court restored to the docket for reargument on January 
28, 1924; and again re-argued March 14, 1924, and was decided by 
the Court a year later. In that case the plaintiffs in error had been 
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indicted and convicted for transporting; intoxicating spirituous 
liquor. The ground on which they assailed their conviction, states 
the Court, is that the trial court admitted in evidence two of the 
bottles of liquor found by searching the automobile, and they further 
contended that the search and seizure were in violation of the Fourth 
Amendment, and that therefore the use of the liquor as evidence was 
not proper, and they made a motion that all the liquor seized be 
returned to the defendant Carroll, who owned the automobile. The 
Court, speaking through the Chief Justice, takes up these various 
contentions, and in the course of the opinion cites Section 26 of the 
Prohibition Law, and the Court then states that, “The section then 
provides that the Court upon conviction of the person so arrested 
shall order the liquor destroyed, and except for good cause shown, 
shall order a sale by public auction of the other property seized and 
that the proceeds shall be paid into the Treasury of the United 
States.’' The opinion in large part deals with the question of search 
and seizure, an(l on page 155, uses this language: 

“ Section 26 was intended to reach and destroy the forbidden liquor 
in transportation, and the provisions for the forfeiture of the vehicle 
and the arrest of the transporter were incidental. The rule for de¬ 
termining what may be required before a seizure may be made by a 
competent seizing official is not to be determined by the character 
of the penalty to which the transporter may be subjected.” 

34 And again on page 159 the Court uses this language: 

“ If is true that Section 26, Title II., provides for immediate 
proceedings against the person arrested, and that upon conviction 
the liquor is to be destroyed and the automobile or other vehicle is 
to be sold, with the saving of the interest of a lienor who does not 
know of its unlawful use; but it is evident that if the person ar¬ 
rested is ignorant of the contents of the vehicle, or if he escapes, 
proceedings can be had against the liquor for destruction or other 
disposition under Section 25 of the same Title.” (underscoring sup¬ 
plied) 

In so far as the Supreme Court deals with the subject in which we 
are concerned in this case, it indicates that under the provisions ol 
Section 25 the liquor may be destroyed or otherwise disposed of 
without a conviction of the offender, but we find no hint in the 
opinion that there need not be a conviction before the vehicle used 
in unlawful transportation may be sold; and especially is that so 
with respect to the innocent owner of the vehicle whose proper pro¬ 
tection the Congress had in mind when it enacted Section 26 of the 
Statute. 

For the foregoing reasons, the Court is of the opinion that in such 
a case as the present one, with its admitted or agreed fact showing 
that the claimant in this case is the innocent owner of the machine, 
that it is considerably below in value the interest of the innocent 
owner therein, and from these same agreed or admitted facts, it is 
equally clear that the operator of the machine on the occasion of its 
seizure even though he was the conditional vendee had no property 
right therein that could be condemned or sold, the automobile should 
be returned to the claimant without the payment of any of the costs 
or expenses claimed by the Gov’ernment. 

F. L. SiDDONS, Justice. 

May 5, 1926. 
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35 Order to deliver automobile 

Filed May 7, 1926 

*♦♦**♦* 

This cause liavinjr come on to be heard at this time uiK)n the in¬ 
formation of libel filed herein by the United States Attorney for the 
District of Columbia, the petition of the Foss-Huphes Company, and 
the answer of the Ignited States Attorney for the District of Colum¬ 
bia to said petition; the stipulation of ajrreed facts herein filed and 
the motion of the Foss-Hu<rhes Company for an order directing the 
return of the automobile descril)ed in said information of libel, and 
the cause havinjr l)cen ar^rued by counsel and considered, it is by the 
Court, this 7th day of May, X. D. 1926, Adjudged and Ordered 
that the automobile described in the information of libel, and bein*: 
one Cadillac Town Car Automobile. Motor 59-T-r)01, be delivered 
forthwith to the Foss-Hu<rhes Company without the payment of any 
costs or expenses by the said Foss-Hu^hes Company. 

By the Court: 

F. L. SiDDONS, 

J ustice. 

No objection to form. 

Harold, W. Orcutt, 

Ass't. r. S. Attorney. 

From the fore<roin»r Order the plaintilT, libellant, in open Court, 
notes an appeal to the Court of Appeals of the District of Columbia. 

F. L. SiDDONS, 

J ustice. 


36 Assigtwicnts of error 

Filed May 13, 1926 

******* 

Now comes the plaintiff, the api)ellant herein, the United States 
of America, and assi<rns as errors the following: 

1. That the Court erred in entering: herein the order ♦rrantin" the 
return of the automobile. 

2. That the Court erred in not overruling the motion for return. 

3. That the Court erred in holdinjr and rulinjr that the principle 
of Admiralty Law, that the vehicle itself is an offender and may 
therefore l>e the subject of forfeiture, has no applicability to thie 
instant proceeding. 

4. That the Court erred in holding and rulin" that the claimant 
was entitled to a return of the automobile in question, and was not 
recpiired to pay the costs of Court and the expenses reasonably inci¬ 
dent to the seizure and the detention of the automobile pendinjr the 
instant lil)ej proceedings. 

5. That the Court erred in holding and ruling that the arrest and 
conviction of the operator of the automobile was a jurisdictional 
prere(piisite to the ri^ht of forfeiture, where it aj)peared from the 
agreed facts that no arrest or conviction was possible. 
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6. That the Court erred in not holding and ruling that, the op¬ 
erator having escaped and rendered arrest and conviction impossible 
the automobile used in the unlawful transportation may oe con¬ 
demned and forfeited in the proceeding, subject to the right 

37 of the claimant to secure a return upon the payment of the 
costs and expenses. 

7. That the Court erred in not holding and ruling that, it appear¬ 
ing from the agreed facts that the seizure of the automobile was 
made upon reasonable and probable cause, the claimant, in order 
to be entitled to a return of the automobile, should be required to pay 
the costs of the instant libel proceedings and the expense of the 
seizure and detention of the automobile. 

Peyton Gordon, 

United Stages Attorney. 

Harold W. Orcutt, 
AssUtant United States Attorney. 

Attorneys for the Plaintiffs 

Appellant. 

Designation of record 
Filed May 13, 1920 

*••***• 

The Clerk will please prepare a transcript of record on appeal to 
the Court of Appeals of the District of Columbia, in the above en¬ 
titled cause, an(l include therein the following: 

1. Note of filing of the information of libel. 

2. The information of libel, order of arrest, and order of 
publication. 

3. The j)roof of publication. 

4. Answer of the Foss Hughes Company, Intervening Petitioner, 
and exhibits attached. 

5. Motion for return of automobile. 

G. Answer of libellant to intervening petition. 

7. Stipulation of facts (in full). 

38 8. Memorandum opinion by Mr. Justice Siddons (in full). 

9. Final order. 

10. Note of appeal. 

11. Assignments of error (in full). 

12. This designation (in full). 

Peyton Gordon, 

United States Attorney in and for the Dhtmt of Columhia. 

Harold W. Orcutt, 

Asst. U. S. Attorney. 

Service of a copy of the foregoing designation is hereby acknowd- 
edged this 13th day of May, A. D., 1926. 

Joseph D. Suixivan. 

Attorney for Foss Hughes Company^ Clainumt. 


22 UNITED STATES VS. ONE CADILLAC TOWN CAR AUTOMOBILE 


39 Supreme Court of the District of Columbia 

United States of America, 

Dhtrirt of Columbia^ ss: 

I, Frank E. Ci nninoiiam, Clerk of the Supreme Court of the 
District of Columbia, liereby certify the fore^oin^ pajres numbered 
from 1 to 38, both inclusive, to be a true and correct transcript of the 
record, according to directions of counsel herein filed, copy of which 
is made part of this transcrmt, in cause No. 1738, District Court, 
wherein The United States oi America is Libellant and One Cadil¬ 
lac Town Car Automobile, Motor Number oO-T-oOl, is Respondent, 
as the same remains upon the files and of record in said Court. 

In testimony whereof, I hereunto subscribe mv name and affix 
the seal of said Court, at the City of Washington, in said District, 
this 28th day of June, 1926. 

[seal.] Frank E. Cunninoham, Clerk. 

[Indorsed on Cover:] District of Columbia, Supreme Court. No. 
4493. The United States of America, Appellant, vs. One Cadillac 
Town Car Automobile, et al. Court of Appeals, District of Colum¬ 
bia. Filed Jill. 6, 1926. Henry W. Hod^res, Clerk. 
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In the Court of Appeals of the District of 

Columbia 

April Term, 1926 


No. 4493 

UxiTED States of America, appellant 

V, 

One (’adiij^ac Town Car Automobilf:, Motor 
Number 59-T-501, and Foss-Hughes Company, 

INTERVENING CLAIMANT 


BBIEF FOE APPELLANT 


STATEMENT OF CASE 

This was a libel proceeding brought by the ap¬ 
pellant—the libellant below—-to forfeit an aiito- 
molule by reason of the same having been used in 
the unlawful transportation of intoxicating liquor, 
in violation of the National Prohibition Act. The 
libel alleged, in substance, that the said automobile 
was seized in the District of Columbia, on August 
1st, 1925, by a Metropolitan police officer and de¬ 
livered into the possession of the Chief General 
Prohibition Agent; that said automobile was seized 

while being used in the unlawful transportation of 

( 1 ) 


ini oxi (*<1111114 licinor in violation of S(*C‘tion 26, of 
Title II, of the National Prohibition Act: and that 
no arr(‘st or conviction of the ojierator of said anto- 

niohile had been had, bv reason of the fact that the 

• « 

(►perator of said antoinobile escaped arivst while 
the officers were in jnirsnit of said automobile, and 
that said oi)erator was unknown to the said officers. 
(Rec. pp. 1 and 2.) This information of libel was 
(Inly filed on October 27, 1925 (Rec. p. 1), and 
due publi(*ation of the monition and order of notice 
was had (Rec. p. 8). Tfiereafter the Foss-Hughes 
(\). filed in said proceedings its intervening petition 
alleging that it had sold said automobile to one 
Rosenberg, under a conditional sales agreement, 
reserving title in said vendor until full ])a\uiient 
(»f the purc'hase ])ri('e had lK‘en made, and that the 
said (‘laimant was entitled to a lien against said 
autoniobih* under said agreement in the sum of 
•f687.50, which lien was civatcnl without notice of 
said unlawful use of said automobile, and prayed 
for the i*('turn of said automobile to said ])etitioner 
or for the establishment of its said lien against said 
automobile. (Rec*. i)p. 5-8.) 

Subsequently the said intervening })etitionei 
filed in said cause a motion for the return of said 
automobile, alleging, in substance, that the said 
automobile was held without wari*ant of law; that 
no conviction of the operator of the said car had 
been had; and that no facts were alleged in said 
libel justifying the forfeiture of said automobile. 
(Ree. p. 9.) 
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The appellant hied its answer to said intervening 
petition, admitting that the petitioner was entitled 
to a lien against said automobile in the sum of 
$687.50, but alleging that the interest of the oper¬ 
ator of said car was forfeited and that the said 
automobile should be disposed of according to law 
subject to the said petitioners lien. (Rec. pp. 9 
and 10.) 

The parties to said cause, at the request of the 
Court, filed therein a stipulation of facts, from 
which it appears that the said automobile was sold 
by the claimant on June 9, 1925, to one Rosenberg 
under a conditional sales agreement; that pursuant 
to said sales agreement said car was, on said Jime 
9th, 1925, delivered to said Rosenberg, who con¬ 
tinued to hold possession of the same under said 
agreement until said automobile was seized by the 
officers of the law; that no default in the payments 
on account of said sales agreement occurred until 
August 9, 1925, nine days after the seizure of said 
car by the officers of the law; that on August 1, 
1925, the Metropolitan Police officers discovered 
said car l)eing driven by an unknown person in the 
District of Columbia in the act of transporting 
therein intoxicating liquor, as alleged in said libel; 
that, upon being pursued by the officers, said 
unknown driver made his escape and abandoned 
said automobile, which was then and there seized by 
said officers as for the violation of law in said libel 
set forth; that said seizure was made upon probable 


\ 
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cause, and, as against the said unknown operator, 
the seizure was in all respects legal and valid; that 
by reason of the escape of said unknown operator 
of said autonio))ile no arrest of any person had been 
made and no criminal proceedings had been insti¬ 
tuted against or (*onviction had of any such person; 
that the petitioner was entitled to its said lien 
against said automobile for the balance of the pur¬ 
chase price, with interest theieon; that said claim¬ 
ant had no knowledge of the unlawful use of said 
automobile; and that the a})praised value of said 
automobile was $150. (Rec. pj). 10, 11, and 12.) 

The cause was tried upon said motion for a re¬ 
turn, and, after argument, the Court below ren¬ 
dered an opinion on siiid motion, in which the 
Court below ruled, in substance, that an automobile 
of an innocent owner or lienor could not be con- 
denmed or sold unless and until there had been a 
conviction of the peison using the automobile in 
an unlawful manner; that the conditional vendee 
had no interest that could be condemned and for¬ 
feited; that the principle of admiralty that the 
vehicle itself is an offender and may, therefore, be 
a subject of forfeiture, had no applicability to this 
proceeding; and that the claimant was entitled to a 
return of said automobile without the pajunent of 
any of the costs or expenses of said proceeding. 
(Rec. pp. 12-19.) 

In accordance* with said opinion a final decree 
was entered in said cause on May 7, 1926, ordering 
the return of said automobile to the claimant with- 


o 


out the payiueiit by said claimant of any costs or 
expenses of said proceeding. (Rec. p. 20.) 

From this decree the appellant—the libellant be> 
low—has prosecuted this appeal. (Rec. j). 20.) 

ASSIGNMENTS OF ERROR 

1. That the Court erred in entering herein the 
order granting the return of the automobile. 

2. That the Court eri ed in not overruling the mo¬ 
tion for return. 

2. That tlie Court ei-red in holding and ruling 
that the juinciple of Admiralty Law, that the ve¬ 
hicle iTs(*lf is an offender and may therefore be the 
subject (.f forfeiture^ has no applicability to the 
instant ]>roceeding. 

4. That the Coin*t erred in holding and ruling 
that the rlaimant was entitled to a return of the 
automobile in question, and was not required to pay 
the costs of Court and the expenses reasonably inci¬ 
dent to the seizure and the detention of the autO' 
mobile pending the instant libel proceedings. 

5. That the Court erred in holding and ruling 
that the arrest and conviction of the operator of the 
automobile was a jurisdictional prerequisite to the 
right of forfeiture, where it appeared from the 
agreed facts that no arrest or conviction was 
])ossible. 

6. That the Court erred in not holding and rul¬ 
ing that, the operator having escaped and rendered 
arrest and conviction impossible, the automobile 
used in the unlawful transportation may be con- 
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(leinned and forfeited in the proceeding, subject to 
the rights of the claimant to secure a return upon 
the payment of the costs and expenses. 

7. That the ( ’ourt erred in not holding and rid¬ 
ing that, it a])pearing from the agreed facts that the 
seizure of the automobile was made u[)on reason¬ 
able and probable cause, the claimant, in order to 1)(‘ 
entitled to a return of the automobile, should be 
i*equir(Ml to ]>ay the (*osts of the instant libel ]>ro- 
(*eedings and the exjxuise of the s(‘izure and deten¬ 
tion of th(‘ automobile. 


ARRANGEMENT OF ARGUMENT 

In arguing the issues raised on this appeal, tor 
the sake of convenience, the argument on behalf 
of the appellant will be ])resented under the fol¬ 
lowing nine ]mints: 

First. One of tlu* main ])urposes of the law is to 
absolutely forbid the trans]>ortation of intoxirat- 
ing li(]U<»r, except under pro])er jiermit. 

Second. Tlu‘ main purpose (d* S(‘ction 2(), of Title 
li, o{ the National Fi'oliibition Art, is the seizure 
and forfeiture of contraband liipior, and the arrest 
and forf(‘iture of the automobile used in the unlaw¬ 
ful ti'ansportation (d* su<*h licpior, the convicdioii 
<d' the individual oft’endei* being oidy iinddental. 

Thii'd. Se(*tion 26, of Title (I, of the National 
Prohibition Art, provides, among other things, foi* 
a summary ])rocedure for the forfeiture of auto¬ 
mobiles as an incident to the criminal ))roceeding 

aaainst the individual offender, but this suuimarv 

* « • 


)>roceediiig is not exclusive and the guilty res may 
bo forfeited in other proceedings. 

Fourth. The conviction of the person in charge 
of the autonio])ile used for the unlawful transpor¬ 
tation of intoxicating liquor is not a condition prec¬ 
edent to the forfeiture of tlu* guilty automobile, in 
(‘as(‘s where it is impossible to institute such crim¬ 
inal i)roceedings, but in such instances the automev 
bile may be forfeited upon proper proof of the 
unlawful transportation in other proper pro- 
e(‘edings. 

Fifth, lender the provisions of Section 26, of 
Title 11, of the National Prohibition Act, the auto- 
molhle, by ])eing used in the unlawful transporta¬ 
tion of iiitoxicating liquor, itself becomes the 
olfending thing, and upon proof of the unlawful 
transportation with i‘(‘spect to said automobile the 
same b(‘Coni(‘s subject to forfeiture. 

Sixth. The vendee of an automobile under a con¬ 
ditional sales agreement lias, at least before breach, 
such an inteiest therein as Ciin be forfeited, and 
upon pi'oper proof such interest in said automobile 
is to lie forfeited, even when* an innocent owner or 


lienor shows good cause against a sale of the auto. 

Seventh. The libel of information tiled herein 
sets forth a good cause of forfeiture. 

Fighth. Tlu* instant proceeding,*being an infor¬ 
mation of lib(‘l f<»r tlu* forfeiture of the guilty res, 
is an iti rem proceeding, and is governed by the 
princit>les of admiralty, so far as applicable. 
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Niiitli. The seizure of tlie automobile in question 
having been made upon probable e^iuse, the claim¬ 
ant must pay tlie reasonable costs of the libel pro¬ 
ceedings. 

ABGUMENT 


At the very tbresbbold of this case it should be 
noted that the r(‘al <*ontroversy between the ])ar- 
ties hereto iiivolved a (*omparatively small matter, 
namely, whethei* the claimant, being admitted to 
be a bona tide claimant, should have returned to it 


the autcuiiobile in ({uestion upon the payment of the 
costs of this proce(‘ding, as contended by the appel¬ 
lant, oi- whether, as (‘oiiteuded by the claimant, the 
automobile should be returned to it withcuit the pay¬ 
ment by it of any sucli costs. But in arriving at 
the dis]K)sition of this question tin* Court below 


made (*ertain rulings of hnv of far-reaching impor- 


tan(‘t‘. both to the owners of automobiles and to the 


(lovernment in the performance of its duty in en¬ 
forcing the National Prohibition Act. 

The Court below, in effect, held that the convic¬ 
tion of the p(‘rson in charge of the automobile is a 
jurisdictional prerequisite to the condemnation 
and forf(‘iture of an automobile admittedly used in 
violation of the provisions of the National Prohi¬ 
bition Act. The ai)])ellant herein concedes that, 
where an arrest* of the oi)erator has been made and 
the trial of the criminal case can be had, the con¬ 
viction of such y)erson is a condition precedent to 
the right of the Couri to de(*ree a forfeiture of such 
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aiitx)mobile in the summary proceeding prescribed 
by said Section 26; but the appellant stoutly con¬ 
tends that it was clearly the intention of Congress 
to make the offending automobile guilty equally 
with the operator thereof, and that, where such 
guilty operator by his own act renders his arrest 
and, therefore, his conviction impossible, the auto¬ 
mobile may be proceeded against, not in the sum¬ 
mary ])roceeding prescribed by said Section 26, 

for their being no arrest that is impossible, but in 
another pi*oceeding by way of infonnation of libel, 
where notice is required to be given to all persons 
interested and where the guilt or innocence of the 
automobile may be judicially determined. 

First Point 

One of the main purposes of the law is to absolutely 
forbid the transportation of intoxicating liquor, 
except under proper permit 

Under the Eighteenth Amendment to the United 
States Constitution * * the transporta¬ 
tion of intoxicating liquors within * * * the 

United States * * * for beverage purposes is 

hereby prohibited.” Section 3, of Title II, of the 
National Prohibition Act, inter alia, provides that 
“No pei*son shall * * * transport * * * 

or possess any intoxicating liquor except as author¬ 
ized in this Act, and all the provisions of this Act 
shall he liberally construed to the end that intoxi¬ 
cating liquor as a beverage may he prevented/' 
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Section 6, of said Title II, of the National Prohi¬ 
bition Act, i)rovides, among other things, that “No 
one sliall * * * transport * * * pq. 

nor without obtaining a permit from the Commis¬ 
sioner so to do * * 

Section 21, of said Title II, ])i ovides, among other 
things, that “any * * * vehicle * * * 

where intoxicating liquor is manufactured, sold, 
kept, or bartered in violation of this Tith*, and all 
intoxicating liquor and prop(‘rty kept and used in 
inaintaining the same, is hereby declared to be a 
common nuisance, * * 

Section 26, of Title II, of the National Prohibi¬ 
tion Act, is as follows: 

Skc. 2(). When the commissioiuu-, his as¬ 
sistant, inspectors, or any officer of the law 
shall discover any person in the act of trans¬ 
porting in violation of the law, intoxicating 
liquors in any wagon, buggy, automobile, 
water or air craft, or other vehicle, it shall 
he his dutji to seize anjj and all intoxicating 
liquors found therein being transported con- 
trarjf to late. Whenever intoxicating liq¬ 
uors transported or }>ossessed illegallg sJudl 
be seized bg an offieer he shall take ju)sses- 
sio)i of the vehicle and team or automobile, 
boat, air or water craft, or ang other conveg- 
ance, and shall arrest ang jferson in charge 
thereof. Such officer shall at once proceed 
against th(‘ person arrested under the pro¬ 
visions of this titk‘ in any court having com¬ 
petent jurisdiction; but the said vehicle or 
convevance shall be returned to the owner 
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upon execution by him of a good and valid 
bond, with sufficient sureties, in a sum dou¬ 
ble the value of the property, which said 
bond shall be approved by said officer and 
shall be conditioned to return said property 
to the custodv of said officer on the dav of 
trial to abid(‘ the judgment of the court. 
The court u])on conviction of the person so 
arrested shall order the liquor destroyed, 
and unless good cause to the (contrary is 
shown by th(‘ owner, shall order a sale by 
public auction of the property seized, and 
the officer making the sale, after deducting 
the exj)enses of keeping the property, the 
fee for the seizure, and the cost of the sale, 
shall pay all li(‘ns, according to their priori¬ 
ties, which are established, bv intervention 
or otherwise, at mid hearhuj or in other jn’o- 
ceedinfj hrouf/ht for said purpose, as being 
bona tide and as having been created with¬ 
out the lienor having any notice that the car- 
i*ying vehicle was being used or was to be 
used for illegal transportation of liquor, 
and shall pay the balance of the proceeds 
into the Treasury of the United States as 
miscellaneous receipts. All liens against 
property sold under the provisions of this 
section shall b(‘ transferred from the prop¬ 
erty to the proceeds of the sale of the prop- 
(‘rty. If, however, no oiu* shall be found 
claiming the team, vehicle, water or air 
craft, or automobile, the taking of the same, 
with a description thereof, shall be adver¬ 
tised in some newspaper published in the 
city or county, in a n(‘wspaper having circu- 
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lation in the* county, once a week for two 
weeks, and by handbills posted in three pub¬ 
lic places near the place of seizure, and if no 
claimant shall appear* within ten days after 
the last publication of the advertisement, 
the propei-ty shall be sold and the proceeds 
after deducting the expenses and costs shall 
be paid into the Treasury of the United 
States as miscellaneous receipts. 

Section 33, of said Title II, of the National Prohi¬ 
bition Act, provides, among other things, that “the 
possession of liquors by any pei*son not legally 
permitted under this title to possess liquor shall 
be prima facie evidence that such liquor is kept for 
the purpose of being sold, bartered, exchanged, 
given away, furnished, or otherwise disposed of in 
violation of the provisions of this title.” 

From these provisions of the law it is seen that 
this constitutional amenchnent forbids the trans¬ 
portation of intoxicating liquor for Ixwerage pur¬ 
poses, and that the National Prohibition Act, en¬ 
acted to carrv such constitutional amendment into 
effect, forbids the transportation of intoxicating 
liquor/or all purposes, except under permit. Under 
the provisions of said Section 21 an automobile 
used for the sale and keeping of liquor may be de¬ 
clared a common nuisance. Section 26 provides for 
the seizure of liquors unlawfully transported in a 
vehicle, for the seizure of such vehicle, and the ar¬ 
rest of the persons in charge thereof. 
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The whole puqjose of the law is to strike at the 
evil of unlawfully transporting liquors, and. to 
effectuate the constitutional prohibition against 
transj)ortation, the law provides for the seizure and 
destruction of the contraband liquor, for the seiz¬ 
ure and forfeiture of tlu* vehicle in which such 
transportation was had, as well as the arrest and 
punishment of the person who was so traiLsporting 
such liquor. 

Second Point 

The main purpose of section 26 of Title II of the 
National Prohibition Act is the seizure and for¬ 
feiture of contraband liquor, and the arrest and for¬ 
feiture of the automobile used in the unlawful 
transportation of such liquor, the conviction of the 
individual offender being only incidental 

In furtherance of the legislative prohibition of 
the transporting of intoxicating liquor, the Con¬ 
gress intended by said Section 26 to effectively put 
a stop to the well-known evil of transporting liquor 
unlawfully in vessels and vehicles. It clearly had 
in mind the ease and facility with which automo¬ 
biles mav be and are used in violation of the law, 
and with a purpose of striking at this evil the Con¬ 
gress declared in said Section 26 that when an 
officer ‘‘shall discover any person in the act of 
transporting, in violation of the law, intoxicating 
liquors in any wagon, buggy, automobile, water or 
air craft, or other vehicle,” he shall (1) seize all 
intoxicating liquors found being so transported, 
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(2) take ])ossessioii of tlie vehicle, and (3) arrest 
file [)ers(>n in charge thereof. 

Jt is significant that tlie three things whi(*li the - 
law (‘oniinands the officer to do are in the statute 
expr(*ssed in the above order; tliat is, first, the seiz¬ 
ure of the li(jUor: second, flu* seizure of the automo¬ 
bile; and third, the arrest of the individual. 

Th(‘ whole section conteinj)lates seizure* and for¬ 
feiture and looks to the offending res as guilty. 
Tncidently only, it ])rovides for the arrest of the 
offender, which was quite unnecessary in said Se(*- 
tion 26, in vi<‘w of the provisions of Sections 3 and 
6, above mentioned, each of which latter sections 
makes the offending operator guilty of an offense 
and punishable, but Section 2() has foi- its main 
])ur])os(* the s(‘izure and forf(‘itnr(* of tlu* li(juor and 
the autmnobile. 

This pur})ose of the statute was clearly stated by 
the Su})reme (\)urt of the Tnited States in tlie case 
of (UirroU (i al. vs. United Stiftes^ 267 U. S. 132, 
where the Court, s])eaking through Mr. Chief Jus¬ 
tice Taft, at ])ages 154, 155, and 156, among other 
things, said: 


Section :2(t\ Title II, of X(itio)ial Pro- 
Jiition Art, like tlu* second section of the Act 
of 1789, for the seai ching of vessels, like the 
provisions of the Act of 1815, and Section 
3061, Revised Statutes, for searching vehi¬ 
cles for smuggled goods, and like* the Act of 
1822, and that of 1834 and Section 2140, 
R. S., and the Act of 1917 for the search of 
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vehicles and automobiles for liquor smug¬ 
gled into the Indian Country, was eyiacted 
primarily to accomplish the seizure and de¬ 
struction of contraband goods; secondly, the 
automobile was to be forfeited; and thirdly, 
the driver was to be arre^sted, * * * 

The main purpose of the Act obviously was 
to deal with the liquor and its transportation 
and to destroy it. The mere manufacture 
of liquor can do little to defeat the policy of 
the Eighteenth iVmendment and the Pit)- 
hibition Act, unless the forbidden product 
can be distributed for illegal sale and use. 

Again at page 157 Mr. Chief Justice Taft, in dis¬ 
cussing seizures under Section 26, says: 

This is certainly a very unsatisfactory line 
of ditference \ylien the main object of the 
section is to forfeit and supjiress the liquor, 
the arresi of the individual being only inci¬ 
dental as sho/rn by the lightness of the pen¬ 
alty. * * * ^l.s* the main purpose of 

Sectio)t 2G was seizure and forfeiture, it is 
not so much the owner as the property that 
offends. 

And later on in this opinion Mr. Chief Justice Taft 
i*emarked, at pages 158 and 159: 

The argument of defendants is based on 
the theory that the seizure in this case can 
only be tlius justified. If their theory were 
sound, th(*ir conclusion would be. The va¬ 
lidity of the seizure then would turn wholly 
on the yalidity of the arrest without a seiz- 

lire. But the theory is unsound. The right 

20 - 2 
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\o starch aud the va/idifij of the seizure are 
uof dependent on the ritjht ttt arrest. They 
are dependent on the reasonabte cause the 
seizintj officer has for ttelief that the contents 
of the (lutoniobiie offend ayuinst the late. 
The seizure in such a proceeding comes be¬ 
fore the arrest as Section :2(> indicates. It is 
true that Section Titte //, provides for 
immediate proceedintjs apainst the person 
arrested and that upon eonviction the liquor 
is to be destroyed and the autonKdnle or 
other vehicle is to be sold, irith the saviny of 
the interest of a lienor trho does not know of 
its unlawful use; but it is evident that if the 
person arrested is iynorant of the contents 
of the vehicle, or if he escapes, proceedinys 
can be had ayainst the lujuor for destruction 
or other disfiosition under Section 3o of the 
same title. The character of the offense for 
which, after the contraband liquor is found 
and seized, the driver can be prosecuted does 
not affect the validity of the seizure. 

Third Point 


Section 26, of Title II, of the National Prohibition Act, 
provides, amoii^ other things, for a summary pro¬ 
cedure for the forfeiture of automobiles as an inci¬ 
dent to the criminal proceeding against the 
individual offender, but this summary proceeding is 
not exclusive and the guilty res may be forfeited in 
other proceedings 

Where an arrest has been made of the person who 
was in charge of the automobile and criminal pro¬ 
ceedings have been instituted against such person, 
the criminal court having jurisdiction of such crim- 
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inal proceedings may upon conviction, but not be¬ 
fore, order the sale of the automobile, unless good 
cause is shown by the owner. This power to con¬ 
demn and forfeit the automobile in the criminal pro¬ 
ceeding is, of course, dependent upon the convic¬ 
tion of the defendant on trial in such proceedings. 
In such a case, as a part of one and the same trans¬ 
action, there has been a seizure of the liquor, an 
arrest of the automobile and an arrest of the opera¬ 
tor thereof. If upon the trial of the offender it is 
determined that such offender is not guilty, it neces¬ 
sarily follows that he did not transport liquor in 
the automobile in question. The acquittal of the 
person acquits the automobile. A conviction of the 
person, on the other hand, convicts the automobile, 
and as an incident to such conviction the criminal 
court, before which such conviction is had, has 
jurisdiction to order a sale of the automobile, sub¬ 
ject to the owner or lienor showing good cause. 

This proceeding, it is apparent, is a summary 
j)r()ceeding providing for the summary disposition 
of the forfeited res, found by the verdict of guilty 
against the individual offender to be likewise 
guilty. The main purpose of the section being, as 
was said by Mr. Justice Taft in the case of Carroll 
V. United States, supra, seizure and forfeiture, this 
puri)ose is accomplished in such summary proceed¬ 
ings by the trial of the offending person, and upon 
conviction of such person forfeiture of the auto¬ 
mobile follows. 
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But this is not the only and exclusive remedy to 
accrmiplish the main purpose of Section 26, namely, 
seizure and forfeiture. This section, in makinp; 
provisions for the establishment of liens against the 
automobile, says, among other things, * * 

shall pay all liens, according to their priorities, 
which are established bv intervention or otherwise, 
at said hearing or in other proceedings brought for 
said purpose/^ 

Thus it is seen that the Congress contemplated 
that other proceedings than the summary pi'oceed- 
ings in the criminal trial may be resoi-ted to in or¬ 
der to establish the guilt of the automobile, as for 
instance an information (d* libel. In such ]n*oceed- 
ings the issue will be, was the automobile being 
used in violation of law for the ])urpose of trans¬ 


porting intoxicating licpiors, and, if so, forfeiture 


follows just as it does where that issue is deter¬ 


mined in the affirmative l)v the (‘onviction of the 

% 


operator of said machine at the criminal trial. In 
oth(‘r words, the siunmary pn)eeeding provided by 
JSectiim 26 bringing about the forfeiture of the 
guilty automobile is a])i)licable to cases where a 
criotinaJ proceeding is possible, namely, to in¬ 
stances where the person alleged to be driving the 
automobile illegally has been arrested and can be 


tried for the criminal olfense. But where for anv 


reason forfeiture is not decreed in 


such criminal 


pri>ceedings, or wiiere such criminal proceedings 
can not be had, forfeiture of the guilty automobile 
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may be decreed in other proper proceedings upon 
sufiBcient proof of the unlawful transportation. 

That this is the law, see United States vs. Story, 
294 Fed. 517 (C. C. A., 5th Cir.), where the Court, 
among other things, said: 

The further contention is made that the 
remedy provided by section 26 is exclusive, 
and that for that reason the libel was prop¬ 
erly dismissed. The remedy created in sec¬ 
tion 20 applies by its terms only when a per¬ 
son is discovered in the act of transporting 
liquor in violation of the law, and is then and 
there arrested by the officer, and his vehicle 
and liquor seized, and he convicted, after 
being taken by the officer before a court of 
coinpetent jurisdiction. If this is the only 
remedy available to the government, in in¬ 
stances where the person in charge of the 
offending vehicle escapes before arrest or 
absconds or dies after arrest, no condemna¬ 
tion of the vehicle would be possible, and a 
large number of cases would go unprovided 
for. Section 26 provides for the intervention 
of those having liens on the vehicle, not only 
upon the heal ing in the criminal cause, but 
in other proceeding brought for said pur¬ 
poses,''' The aim of section 20 was to pro¬ 
vide a summary method of disposing of ve¬ 
hicles, in the cause in udiich the guilt of the 
owner was established by conviction, and in 
cases where that was possible. It can not 
embrace all cases, and is therefore cumula¬ 
tive, not exclusive. U. S. v. One Stephens 
Automobile (1). C.), 272 Fed. 188. 
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Nor is the government required to adopt 
the suimnary method with respect to the 
vehicle seized, because the liquor seized with 
it was (U’dered destroyed in the criminal 
caus(‘, any more than because the ])erson 
arrested at the time of the seizure was con¬ 
victed in the criminal cause. Destruction of 
the liquor and forfeiture of the vehicle are 
two rights of ditferent nature and purpose, 
and the fact that they are both permitted to 
be pursued in the (*riminal cause, upon con¬ 
viction of the person arrested, does not 
re(piire that this be done. The destruction 
of the seized liquor is an incident to the con¬ 
viction of the })erson arrested, and follows 
as a matter of course. Condemnation of the 
v(‘hicl(* may depend upon questions of own¬ 
ership and lien that require a hearing for 
the benelit of claimants. 

See also the case of United States vs. Bar¬ 

rels, etc., 1 Fed. (2d) 500, (1). (\, M. J)., Fa.), 
where the Court, among other things said: 

In the following Section (26) authority is 
conferred upon the court to dispose of such 
liquor and property on conviction of the 
responsible parties by ordering the destruc¬ 
tion or sale thereof, imless good cause is 
shown to the contrary; but where there has 
been no arrest or conviction and the liquor 
and property are unlawfully possessed, as 
provided in the preceding section, in order 
to effect a foiffeiture there must be notice - 
and hearing before the disposition of the 
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liquor or property can be effected by the 
Court. * * * ^ 

The act is silent as to the fonn of pro¬ 
cedure to accomplish the purpose intended 
or to obtain an order or decree of forfeiture; 
but it is clear that proper!jj is intended to be 
brought before the (U)urt construetively 
either by irarrant, libef or othenrise and to 
afford the owners th(‘reof a hearing after 
reasonable notice before disposition thereof. 

See also the case of United States vs. Bar¬ 
rels, etc., Fed. (2d) :m (D. C., E. D., N. Y.), 
where the Court, among other things, said: 

Xo criminal prosecution and conviction of 
th(* owner is a prerequisite under the statute, 
to warrant forfeiture, ikh* must the ])ermit 
have been revoked. 

While this precise point is not squarely 
decided in United States vs. American 
Brewing Company {D. €.), 296 Fed. 772, the 
observations in tlu* opinion therein with re¬ 
spect to the guilt attaching to the res are in 
complete haimony with this conclusion. 

Upon this proposition that the summary pro¬ 
ceeding proscribed by Section 26 is not exclusive, 
but that forfeiture proceedings may properly be 
brought by way of information of libel, see also the 
following cases: 

United States vs. One Stephens Auto¬ 
mobile, 272 Fed. 188 (D. C., I). Ore.). 

United States vs. American Brewing Co., 
296 Fed. 772, at page 775. 


22 


In ea(*li of these eases the bringing of a libel to 
affeet tlu* forfeiture of tlie <»ffen(liiig thing was 
sustained. 


Tile last paragraph of Section 2(), of Title II, of 
the National Prohibition Act, jirovides, in sub- 
staiK'e, that where no one is found tdaiining the 
vehiel(‘ the taking of the same shall be had in a cei- 
tain manner, and if no claimant th(*n appears the 
property shall be sold and the proceeds ])aid into 
the Tinted States Treasury. This section seems to 
conteni))late a situation where no arrest is made, 
foi* otherwisi‘ the preceding po it ions of said Sec¬ 
tion 26 fully clothe the Courts with the power of 
disjiosing of the vehicle in question. In other 
words. Congress, by the last paragraph of Section 
26, se(‘ms to have had in mind instances where no 
arrest has b(‘en made and the owner was unknown, 
and <*ould not ix* found. It (‘ertainlv did not in- 
tend that, in such a (‘ase, the (‘ar should be surreii- 
d(‘red ; upon th(‘ contrary, it se(‘Uis to have evinc(*d a 
purj)ose to forfeit the car in (luestion. 

It has been held that libel j)ro(*(‘edings are prop(‘r, 
wliere tlunc was no exju ess provision for forfeiturt* 
of the pro])erty: sih* the case of— 


rnit(uJ States vs. *s’ Packaifcs, etc., o Fed. 
(2d) 971 (I). C., S. D., Ohio), 

where the Couit, at page 974, in discussing libel 
proceedings under the Food and Drugs Act, said, 
among other things: 

In fact, in some of the cases in which the 
same rule is adopted, there u'as no proviMon 
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for forfeiture or seizure of the property. 
The Lewellen, Federal Cas. No. 8,307,4 Bliss 
186; II at ell vs. Steamboat Boston (D .C.), 3 
F. 807. Such a case was the Bolina, Fed. 
Cas. No. 1,608. Full authority is fouud in 
that case for the seizure bv the District At- 
toniey, or under his authority, even if the 
statute had been silent on the subject, and in 
the opinion Mr. Justice Storey said: 

“But if there had been no mode of prose¬ 
cution provided, I should have had no doubt 
that an information would have lain upon 
common-law principles. ’ ’ 

See also upon this [mint the recent case of Avig- 
non et at. vs. rniied States, 12 Fed. (2d) 509 
(C. C. A., 2nd ("ir.). 

Foi^rth ]\)IXT 


The ceilvietion of the person in charge of the auto¬ 
mobile used for the unla^vful transportation of 
intoxicating liquor is not a condition precedent to 
forfeiture of the guilty automobile, in cases where 
it is impossible to institute such criminal proceeding, 
but in such instances the automobile may be for¬ 
feited upon proper proof of the unlawul transporta¬ 
tion in other proper proceedings 


As has been hereinl)(*fore [)()inted out, the sum- 
mary )>roceeding [)rescril)ed by said Section 26 for 
the forfeiture oT the automobile in the criminal 
proceedings against tlie off(*nding person in charge 
of such automobile is not exclusive, but merely 
cumulative; and it being true, as pointed out by 
^Ir. Chief Justice Taft in the east* of Car roll et aL 
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vs. United States, supra, that the main purpose of 
Section 26 is to brin^ about the destruction of 
contraband goods and the forfeiture of the auto¬ 
mobile, “tlie arrest of the individual being only 
incid(*ntal as shown by the lightness of the pen¬ 
alty,'' it is apparent that Coiigress contemplated 
instances where, for certain reasons, no criminal 
})roceedings eould be had, and y(‘t the act of trans¬ 
portation in violation of the law could b(‘ estab¬ 
lished, and that in such instances proceedings 
should b(* instituted which would accomplish the 
main purpose of said Section 26, namely, the de¬ 
struction (d‘ the contraband liquor and the for¬ 
feiture of the guiltv automobile. 

Wh(‘re the o])erator of the automobile has been 
arrested and he is in the custody of the law, the 
natural and common legal procedure is, of course, 
to institute criminal ]n-oceedings against such per¬ 
son, and, upon the trial, the verdict of guilty or not 
guilty, as the case may be, amounts to a finding of 
guilty or not guilty, as the case may be, with respect 
to the automobile; for if the operator of the auto¬ 
mobile is judicially determined not to have com¬ 
mitted the olfense of unlawfully transporting in¬ 
toxicating li(juor, it follows that the automobile in 
question was not so used, hence no forfeiture re¬ 
sults. In all such cases it is conceded that the 
Court, }>ending the trial of the individual offender, 
should not and can not decree a forfeiture of the 
automobile. 
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But suppose that the individual offender, having 
been arrested, dies before trial, or was shot and 
killed during the attempted arrest of such indi¬ 
vidual ; again suppose that such individual offender 
absconds after having been released on bail, and 
(‘an not be again apprehended, so that the criminal 
court of competent jurisdiction can not proceed 
with the criminal case; and again suppose that, in 
a clear case of the unlawful transportation of in¬ 
toxicating liquor in an automobile, the operator 
thereof escapes the pursuing ofiSc^rs, who are, 
therefore, unal^le to arrest him or to identify him, 
the officers, however, being possessed of abundant 
evidence of the offense of unlawful transportation, 
and the officers seize the abandoned automobile 
heavily loaded with contraband liquor. In each of 
these supposed cases the crime of unlawful trans¬ 
portation of intoxicating liquor with respect to an 
automobile has been committed, and the same guilt 
attaches to the liquor and to the automobile, as in 
the event the offender had been convicted of such 
offense. Yet in each of these supposed instances 
no conviction, in the very nature of things, can be 
had, because there is no individual defendant before 
the Court or in existence who can be tried crimi¬ 
nally. 

In such cases are the liquor and the automobile, 
guilty as they are under the statute, to be set free ? 
Is the main purpose of said Section 26, namely, to 
bring about the destruction of contraband goods 
and the forfeiture of the guilty automobile, to be 
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frustrated, merely bv reason of the fact that the 
guilty offender has by his own act rendered it im¬ 
possible for him to be tried and convicted for the 
offense which he has thus committed f 

It is respectfully submitted that that is the exact 
r(‘sult of the l uling of the Court below, that where, 
as in the case at bar, the officers upon sufficient ])rob- 
able cause seize an automobile discovered in the 
unlawful use by an unidentitied fKU*son in the un¬ 
lawful transportation of intoxicating liquor, and 
such person escapes from the officers and by his 
own act renders it impossible for the officers to 
arrest him, and as a consequence makes it impos¬ 
sible to secure a conviction, the guilty automobile 
can not be forfeited, even though it may be abso¬ 
lutely guilty of the offense and even though the 
main purpose of tin* said Section 2() is to bring 
about forfeitun*, the arrest of the individual being 
only incidental. 

It is respectfully submitted that such a lesult is 
subversive of the main object of the law, and is not 
in accord with the decisions of the Couits al)ove 


quoted. Moreover, it wmild seem to be (ilear, con- 
.sidering the entire provisions of the National Pro- 
hi))ition Act, and the })urpose of that Act, and the 
18th Am(*ndment, as well as the well-known evils 
which that Act intended to outlaw, that such an 
anomalous and unreasonable n‘sult was not in¬ 
tended by the Congress, frustrating, as it does, the 
plain purpose of the law. 
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The rule of statutory construction, that the strict 
letter of an Act must yield to the evident spirit and 
purpose of such Act when this is necessary to giv(‘ 
etfect to the intent of Congress, and that unreason¬ 
able and absurd consequences are, if possible, to be 
avoided, is so well settl(‘d that it hardly is neces- 
saiy to cite any autliorities upon that proposition. 
It will suffice to cite two recent decisions of the 
Supreme Court of the United States on this propo¬ 
sition : 

FleiHchmauH Construction Co. et al. v. 
United States, 70 Law Ed. 254; and 
United States v. Jacob Katz, et at., 70 Law 
Kd. 554. 

And })articnlai*ly is tliis true in (‘onstruing Sec¬ 
tion 26, of the National Pi ohibition Act, by reason 
of the legislative command in Section of Title TI, 
of that Act, that “u// provisions of this act shall he 
liherallt/ construed to the end that the use of intoxi- 
eating liquor as a beverage maij be prevented.^' 

It is respectfully submitted that to construe Sec¬ 
tion 26, of Title II, of the National Prohibition Act, 
so as to prevent the seizure and forfeiture of an 
offending automobile in instances where the guilty 
operator by his owm action makes it impossible to 
bring about his conviction, is not giving to said Sec¬ 
tion 26 that liberal construction which the Congress 
has commanded sliall be given to it. 

The Supreane Court of the United States clearly 
had in mind this proposition in the case of Carroll 
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vs. United States, supra^ where the Court, at page 
159, in part said: 

It is true that Section 2G, Title II, provides 
for wimediate jiroeeedings against the per¬ 
son arrested and that upon conviction the 
li({Uor is to be destrojjed and the automobile 
or other vehicle is to be sold, u ith the saving 
. of the interest of a lienor udw docs not knotv 
of its unlaicful use; but it is evident that if 
the person arrested is ignorant of the con¬ 
tents of the vehicle, or if he escapes, proceed¬ 
ings can be had against the liquor for de¬ 
struction or other disposition under Section 
25 of the same title. 

The ISiipreme Court in the latter case was dis¬ 
cussing the lawfulness of the seizure of an automo¬ 
bile and the licpior therein, and, in referring to the 
fact that Section 26 contemplated the arrest and 
trial of individual offenders, the Couit said that if 
the person arrested was ignorant of the contents 
or if he escaped proceedings could be had against 
the liquor. Is there any reason why the same pro¬ 
ceedings may not likewise be had against the guilty 
automobile, for the officer by said Section 26 is 
commanded to seize it as well as the liquor, and the 
Court held, as heretofore pointed out, that the ar¬ 
rest of the individual was onlv incidental to the 
main purpose of the Section, which was to seize 
and forfeit the liquor and the automobile. It is 
submitted that the language of the Supreme Court 
is just as applicable to proceedings against the 
automobile as against the liquor. 
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So also ill the case of United States vs. Story, 
supra, the Circuit (-oiirt of Appeals in holding, as 
hereinl)efore pointed out, that the sununary remedy 
provided for by Section 26 was not exclusive, said.: 

The remedy created in Section 26 applies 
by its terms only when a person is discov¬ 
ered in the act of transporting liquor in vio¬ 
lation of the laic, and is then and there ar¬ 
rested by the officer, and his vehicle and 
liquor seized, and he convicted, after being 
taken by the officer before a court of compe¬ 
tent jurisdiction. If this is the only remedy 
available to the Government, in instances 
where thv person in charge of the offending 
vehicle escapes before arrest or absconds or 
dies after arrest, no condemnation of the 
vehicle would- be possible and a large num¬ 
ber of cases would go unprovided for. 
* * * XJie aim of Section 26 was to pro¬ 

vide a summary method of disposing of 
vehicles, in the causes in which the guilt of 
the owner was established by conviction, and 
in cases where that was possible. It can not 
embrace all cases, and is therefore cumula¬ 
tive and not exclusive. 

The next to the last sentence in that part of the 
opinion of the Court in the Story case, above 
quoted, contains the meat of this appellant’s argu¬ 
ment. The Court says that the aim of Section 26 
was to pi*ovide a summary method of disposing of 
automobiles, where the guilt of the owner was 
established by conviction and in cases tvhere that 
was possible; and the Court well pointed out that 
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in cases like the case at bar, if a conviction was 
necessary, many cases would go unprovided for. 

As above j)ointed out, in cases where it is possible 
the arrest of the operator of the automobile should 
be followed by a criminal trial of such person, and 
his conviction or acquittal determines the guilt or 
innoceiK'e of the automobile, and in such cases no 
decree of forfeitin*e can lx* had pending such crimi¬ 
nal trial. 

l>ut where* such trial is impossible, as in the case 

at bar, and in the several supposed instances above 

referred to, and conviction, therefore, impossible, 

forfeiture of the automobile niav nevertheless be 

% 

decreed in a pi*o])er case iu a ])roceeding by way of 
information <n‘ libel; oth(‘rwise, to use the words 
of ^Ir. Justice Grubb, in the case of Vnited States 
vs. Sforff, supra, no cond(*mnation of the guilty 
vehi('le would be i)Ossible and a large number of 
cases would go unprovided foi'. Again, it is re¬ 
spectfully submitted that the ruling of the Court 
below that a conviction of the driver of the automo¬ 
bile in the case at bar was a jurisdictional })rerequi- 
site to forfeitun* does not give to the statute that 
liberal construction which Section 3 of Tith* II of 


the A(*t requires. 

It is well known to all j>ersons in these days that 
a large number of iriesponsible and law-defying 
])ersons make use of automobiles in violating the 
National Prohibition Act, and u])on being detected 
in such act abandon the automobile with its con- 
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trabaud load of liquor and thus escape arrest and 
identification. If in sTich cases an arrest and con¬ 
viction is a jurisdictional prerequisite to the for¬ 
feiture of the automobile, as was held by the Court 
below, all such cases will go unprovided for and no 
forfeiture may be had. The Statute, Section 26, 
Title II, of the National Prohibition Act, makes it 
the duty of the officer of the law to seize the automo¬ 
bile, when so being used, and according to the 
decision of the (^ourt in (Carroll vs. United States, 
supra, the seizure precedes tlie arrest, and its valid¬ 
ity is not dependent upon the arrest. And yet we 
are told that unless a conviction can be had no for¬ 
feiture of the car can be effected. It is respectfully 
submitted that if this b(* the la\v, the officer who 
seizes an automobile upon probable cause, as he is 
directed to do by statute, but finds it is impossible* 
to effect the arrest of the individual, by reason of 
his escape, will be placed in the absurd position of 
being in the lawful custody of a guilty automobile, 
as to which there is no lawful ])rocedure to dispose 
of the res thus lawf ullv seized. If the law be as ruled 
by the Court below, the officer of the law in discov¬ 
ering the crime of transj)ortation being committed, 
but being preveiited from arresting the driver of 
the automobile by such driver esca})ing from the 
officer, the driver abandoning his automobile with 
its contraband cargo, might better leave the offend¬ 
ing automobile with its contraband cargo where he 
finds it abandoned on tlie highway for the guilty 

13013—20-3 
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person or some other violator of the law to possess, 
wherever the driver escapes arrest. 

^foreover, where the arrested driver dies after 
an*est or absconds, and no claimant appears, what 
])ossil)le disposition of the automobile may be made 
bv the officer who has lawfiillv arrested and seiz('d 
the automobile with its contraband cargo? 

Ft is readilv se(*n how easv it will be to evade this 
statute and frustrate the purposes of the law, if 
the ruling of the Court below is correct, for the 
person unlawfully operating an automobile in the 
unlawful trans])ortation of intoxicating liquor 
may, if he is able so to do, escape the officer and 
abandon his automobile, and thereby place the pur¬ 
suing officer in a position where he will be com- 
]K*lled to leave said automobile for the law violator 
to again use at his pleasure in an unlawful manner. 
Is this in ke(‘])ing with the apparent purpose of 
Congress to absolutely prevent all traffic in intoxi- 
<*ating liquor, as well as the command of the Eight¬ 
eenth Amendment? Can it be said that the Con¬ 
gress did not foresee the ease with which this 
statute might thus be evaded, and is it not more 
reasonable to say that, with this possibility in view, 
tlu' Congress had in mind, as the Court pointed out 
in the case of United States vs. Story, supra, in¬ 
stances where the summary proceeding provided 
for in Section 26, would not be applicable? Cer¬ 
tainly it is not giving to said statute that liberal 
construction which is prescribed by Section 3 of the 
Act, to the end that the use of intoxicating liquors 
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for beverage pui’poses may be prevented, to so con¬ 
strue said Section 26 as to leave this large number 
of cases unprovided for. 

On this proposition see also the following cases: 

United States vs. 2y615 Barrels, etc,, 1 
Fed. (2d) 500 (D. C., M. D., Pa.). 

United States vs. 1,200 Barrels, 3 Fed. 
(2d) 334 (1). C., E. D., N. Y.). 

United States vs. Uembert, 284 Fed. 996 
(D. C., S. I)., Tex.). 

In the latter case the Couif, inter alia, said: 

The legislation of Congress with refer¬ 
ence to vehicles engaged in the violation of 
law has treated them as personally commit¬ 
ting crimes, and has authorized officers 
charged with the enforcement of the law to 
act toward them in the same mamier they 
are authorized to act toward individuals in 
cases requiring arrest, and whatever of 
merit undeilies the principle of common 
law, that an offender may be arrested with¬ 
out a w^arrant to prevent escape applies in 
its fullest vigor to swdftly moving vehicles, 
such as automobiles. 

See also the case of Calhoun vs. State, 127 S. E. 
659, which was a libel proceeding, brought imder 
a statute of the State of Georgia, very similar in 
principle to the provisions here in question, to con¬ 
demn an automobile used in the illegal transporta¬ 
tion of liquor, in which case the Court, among other 
things, said: 
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Where, therefore, as in the instant Ciise, 
the owner driving the eai* was killed at the 
time of s(*izuie, and a pro[)er petition 
for condemnation was Hied in due 
tim(‘ * * *, 

and held that the condemnation proceeding aj^ainst 
the antnmohile could ])e sustained. 

U{)on this ])oint see also the tollowinjj; cases: 

(rclston ef (il. vs. lloijfy o W’heat. 24(i. 
V)ntcd States vs. S Pnrkafjes, etc., 5 Fed. 
(2d) 971 at pag<‘ 972>. 

Theie arc* several Distric't Court cases whic'h 
were cited bv the Court below, d(‘cided si‘vei‘al v(‘ars 
before the decision of the Su])i’eme Court of tlu* 
Fnited States in the case of ('arraJl vs. Ignited 
States, supra, and the decision of tlie Circuit Court 
of Apj)(‘als in the (‘asc* of United States v. Star if, 
supra, wh(‘r(‘in the Disti-ict Court said, in sub- 
tance, that a conviction of tlie i)ei*sou opc‘ratini; an 

automo))ilc‘ was necessarv l)efore a roi*feitui*e of 

• 

said automobile c'ould be* had. An examinatio]i of 
these c'asc‘S, liowc*vei*, shows that, upon the* facts of 
said cases, with one c*xc*c*})tion, tlic*y are not c-ontra 
to the contentions herc*in made bv this appc*llant. 
The c*asc\s above leferred to arc*: 


The Sa.ron, Fc‘cl. (129 (I). (\, F. !)., 
So. Car.). 


United States vs. Stuss(’r, 279 Fc‘cl. 820, 
(I). (\, S. I)., Ohio). 

ignited States vs. One ('adiJtac Touriiuj 
Autonadfite, 274 Fed. 470 (1). C., F. 1)., 
.Micdi.). 
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United States vs. One Biiick Roadster, 276 
Fed. 407 (1). C., E. D., Mich.). 

Reo Atlanta Co, vs. Stern, 279 Fed. 422 
(D. 0., N. 1)., Ga.). 

United States vs. One Packard Motor 
Truck, 284 Fed. 394 (1). C., E. D., Mich.). 

Ill the case of The Sa.ron, supra, the officer and 
crew of the vessel had been arrested and the crimi¬ 
nal trial was pending, and the Court, while that 
point was not in issue, stated that only upon con¬ 
viction of the person arrested may the property 
seized be forfeited. What the Court decided in 
that case was that pending the trial of the criminal 
case the vessel should be released on bond to the 
owners, and the Court significantly stated that— 

If the circumstances should show that by 
the improper use of the vessel it should be 
forfeited to the United States, then it can be 
libeled wherever found by the United States, 
and by proper proceedings * * * an 

adjudication can be had. 

In this case the holding of the Court is entirely 
consistent with the contention of the appellant, for 
a trial of the criminal case was possible and such 
criminal proceeding was ])ending. 

In the case of United States vs. Slusser, supra, 
the only question decided by the (-ourt was that the 
seizure of the automobile, having been made in a 
private garage with no one present and no act of 
transpoitation having taken place, was unlawful 
without a search warrant. The Court, however, in 
discussing the vanous steps required by Section 
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26, referred to the conviction of the person and 
order of sale of the vehicle. This statement was 
entirelv obiter dicta. 

In the case of Vnited States vs. One Cadillac 
Car, supra, the ])erson in charge of the ciir at th(‘ 
time of the seizure had been arrested and ndeased 
on bail, and the bail bond violated, and tin* (Vmi't 
held that until conviction the Coiiii: had no author¬ 
ity to (U'der the side of the car, but signiticantly 
stated that there was no authority justifying the 
Coui*t in releasing the automobile duriufj the 
period of time iritliiu which the tri(d of the person 
aiTested could be had. If it be true, as appears 
from this decision, that a trial was pending, or that 
such trial was still possible, this decision likewise 
is in no wav inconsistent with the contention herein 
made by the appellant. 

In the case of United States vs. One Buick Road¬ 
ster, supra, it appears that the driver of the auto¬ 
mobile had been arrested and convicted in the State 

Coui*t of violation of the State law, but that he 

• 

had not been tided in the Federal Courts. The 
Court held that the Federal Couils have exclusive 
jurisdiction of said offense, and until a trial was 
had in the Federal Court no forfeiture was possible. 
This decision is likewise in full accord with the 
views herein expressed by this appellant, for it 
appeal's that it was entirely possible to proceed in 
the Federal Coui-t with the criminal case against 
the pei'son arrested for transporting liquor in the 
automobile in question. 
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In the case of United States vs. One Packard 
Motor Truck, supra, it appears that no person had 
been arrested or convicted, and the Court held that 
one of the necessary conditions upon which for¬ 
feiture must be based was lacking. This case ap¬ 
pears to be contra to the contention made by this 
appellant, but it is resi)ectfully submitted that no 
sound reasons are given by the Court for its ruling, 
and that the holding made in said case is incon¬ 
sistent with the o})inion of the Supreme Court in 
the (‘ase of Carroll vs. United States, supra, and 
with the o])inion of the Circuit Court of Appeals in 
the case of United States vs. Storij, sujn'a. 

In tlie case of Reo Atlanta Co. vs. Stern, supra, 
it appears that known ])ersons were in charge of the 
vehicle, and that they had been ai-rested and might 
have been ti*ied and convicted. In this case, also, 
the holding of the District Court that upon the facts 
of this case, known defendants might be prosecuted 
and convicted, and that such conviction was neces- 
sarv before forfeiture could be had, is in no wise 
contrary to the contention herein urged by this 
appellant, but in entire accord therewith. 

In all of the above-mentioned cases, where an 
ai rest actually had been made and where criminal 
proceedings were pending or could be instituted, it 
is conceded that the ruling of the t'Ouri was sound 
in holding that the summary procedure under said 
Section 26 for the forfeiture of the automobile 
could not be invoked until conviction was had. In 


tli(* f'ase of United States vs. One Paekard Motor 
Trnek, snj)ni, wliei t' no arrest had been made, it is 
i-espeetfully submitted that this ease was decided 
in 1922 before the decision of the Supreme (\uirt in 
Th(‘ case of Carroll vs. United States, supra, and 
be foie the decision of the r<Mirt of Appeals in the 
case of United States vs. Start/, supra, and it is 
lespectfully submitted that the opinion of Mr. Jus- 
ti(*(‘ Tutle in the <*ase of United States vs. One 
Parkartt Motor Truek, supra^ is inconsistent with 
the ruling (d* the Supreme (K)urt, and the ruling of 
thr (Mrcuit ('ourt of Appeals in said cases. 

A imi<*h lat(‘i* case has recently Ix^en decided by 
th(* rnit(‘d States District ('ourt, for the Distidct 
of Rhode Island, namely the (‘ase of th(‘ Pesaquid, 
11 F(*(l. (2d) 2>()8, wherein th(‘ ('<mrt had ))efor(‘ it 
a lil)el procecnling against the sehoonei* Pesaquid, 
and a large (piantity of distillerl spii its, for vari¬ 
ous caiisi's of forfeitnri*, ine'liiding the transporta¬ 
tion of li(|U(»r in violation of the National 
Di-oliibition Act, and the Dourt. in discussing tlie 
('aus(‘ of foid\‘itui-(‘ under the National Prohibition 
Act. madt‘ this significant statem(‘nt: 

ir///7r there is fon^e in the smjqestion that 
the ressel is not forfeitn,hle under Section 20 
of Title // of the Xational Prohibition Act 
{('o)np, St. Ann. Sapp. 192S, Section 
MM), because there is no convictioti 
of a j)ersou in possession, yet the Supreme 
(’oin t in Carroll vs. United States * * * 

2bT r. S. 132, page 158 ♦ * * says: 
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and here the Court quotes the very language of the 
opinion of Chief Justice Taft in the case of Carroll 
V. United States, supra, which is hereinbefore 
quoted in this brief, and concludes with the follow¬ 
ing language: 

I am, therefore, of the opinion that the 
third and fourth causes of s<uzure and for¬ 
feiture alleged in the libel against the cargo 
- are sustained, since the cargo was unlaw¬ 
fully brought into and transported within 

the territory of the United States. 

• 

The Court in the case of the Pesaquid, supra, 
very clearly implied that by reason of the state¬ 
ments made by the Su})reme Court of the United 
States in the case of Carroll vs. Vuited States, 
supra, a forfeiture could be had undei* Section 26, 
notwithstanding that no arrest or conviction of the 
])erson in charge <jf tlie vessel had been made. 

• The decision of this Honorable Court in the 
case of Vuited States vs. Mil stone, reported in 
Wash. L. R.. Vol. 53, ])age 258, is not an authority 
in a cast* surli as tht* t ast* at bar. The only ques¬ 
tion before the Court in tin* Milstone ease, as is 
expressly stated in the o])inion, was whether the 
Government might have ])roceeded by libel under 
3450 Revised Statutes, and the reference in this 
opinion to Section 26 has no bearing ut)on the 
question here involved. Tin* statement made by 
the Court in the last paragraph of its opinion in 
this case, wliieh is as follows: 
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Blit Section 26 of the Prohibition Act 
pennits an innocent owner of a vehicle used 
in the illegal transportation of intoxicat¬ 
ing liquor to reclaim his ])roj)erty, 

is in no way contrary to the position taken by this 
apiiellant in the instant case. The ap})ellant herein 
concedes that th(‘ claimant is entitled to the return 
of the automobile, but stoiitlv contends that the 
automobile being forfeitable as to the interest of 
the wrongdoer, the protier and necessary costs 
growing out of such forfeiture must be paid by the 
forfeited thing or by the claimant before he can 
claim his pro])erty which has thus been forfeited. 

Fifth I^hxt 

riidcr the provisions of section 2(>, of Title II, of the 
National Prohibition Act, the automobile, by being 
used in the unlawful transportation of liquor, itself 
becomes the offending thing, and upon proof of the 
unlawful transportation with respect to said aiitq- 
mobile, the same bi‘comes subject to forfeiture 

It has been the general policy of the law in vari¬ 
ous statutes to declare that certain things and 
instrumentalities used in the commission of crime 
are to b(‘ forfeited, and that guilt attaches to the 
/T.s as well as to th(‘ individual who perpetrated the 
(Time in question. In such cases the person is pun¬ 
ishable by tine—as, in this cas(*, the person is pun¬ 
ishable by Section 29, Title II, of the National 
Prohibition Act, for the unlawful transpoitation— 
and likewise the res is forfeited to the Government 

bv reason of Its unlawful use. This seems to have 

* 
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been the uniform policy of Congress in a long line 
of statutes. For example, the Act of March 
1815, 3 Stat. 231, provides for the forfeiture of ves¬ 
sels and vehicles in which merchandise is brought 
into the country without the payment of duty. 
These sections w(‘re later enacted into what is now 
Section 3061 of the Revised Statutes. Also, 

Section 2140 of the Revised Statutes provides 
that vehicles in which liquor is brought into Indian 
reservations shall be forfeitable in libel pro¬ 
ceedings. 

Tlie Act of 1789, Section 2, provides for the 
search of vessels and subjects the vessels and vehi¬ 
cles bringing in smuggled goods to forfeiture. 

Section 3450 of the Revised Statutes and Section 
3453, Revised Statutes, provide for the forfeiture 
of various articles and things, including vehicles 
which ai*e used in connection with intoxicating 
liquors removed in fraud of the revenue laws of 
the Government. 

The Tariff Act of 1922 provides for the for¬ 
feiture of vessels and vehicles used in bringing in 
commodities without the pa\Tnent of duties, and 
specifically provides for the forfeiture of liquor 
brought in in violation of the National Prohibition 
Act. 

In other words, these statutes, and many others, 
recognize the fact that the res may be guilty as well 
as the person responsible for the unlawful act, and 
it is submitted that, in accordance with the policy 
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of the Coii^iess, the provisions of Section 26 of the 
National Prohibition Act plainly contemi)late the 
forfeiture of the automobile and liquor, as well as 
the prosecution of the offender. 

In the case of VniUd States vs. Hemherf, 284 
Fed. pai^e 996, Mr. Justice* Hutcheson, ainonjx other 
things, said: 

* * * The legislation of Congr(*ss with 

reference to vehicles engaged in the violation 
of law has treated them as personally eom- 
tn if tiny en}nes, and has authorized oflBcers 
charged with the enforcement of the law to 
act toward them in the same* manner thev 
are authorized to act toward individuals in 
cases requiring arrest, and whatever of 
merit underlies the principle of common law 
that an offender mav be arrested without a 
warrant to })revent escape applies in its full¬ 
est vigor to swiftly moving vehicle's, such as 
automobiles. 

* * * Under the rasf())ns fan's it ha^ 

uniformly been held that the vehicle enyayed 
in the unlawful carriage is forfeitable, irre¬ 
spective of the privity or crimi)uility of its 
owner. * * * 

.1// automobiley like a fwrsoHy can be guilty 
of offe nseSy and the uniform course of the 
Federal statutes shows that where it is ap¬ 
prehended in the handling of prohibited 
goods it is subject to arrest and forfeiture. 

The Court in this case had under consideration 
the right of the officei‘s under Section 26 of Title TI 
of the National Prohibition Act to seize an auto- 
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mobile discovered in the act of transporting therein 
intoxicating liquors. 

As stated bv Mr. Justice Hutcheson in the case 
of United States vs. Rembert, supra, it has been 
the uniform practice of the law to forfeit the guilty 
res. Is it to be doubted that the Congress intended 
that the guilty automobile should be forfeited in 
cases where the person operating said automobile 
by his own act renders his conviction impossible? 
The Supreme Court of the ITnited States in the 
case of Carroll vs. United States, supra, and the 
Circuit Court of Appeals in the case of United 
States vs. Story, supra, expressed the opinion that 
the Congress intended that the forfeiture of the 
car should lx* had irresj)ective of the guilt of the 
person in possession. 

On tlie ])roposition that the offending res is for¬ 
feitable, see also the case of United States vs. 

e 

American Brewing Company, 296 Fed. page 772 
(1). C., E. D., Pa.), wliere the Court, among other 

things, said: 

We must tlierefon* face the question of 
whether the Volstead Act authorizes a decree 
of forfeiture. 

The argument in support of the libels pro¬ 
ceeds upon the theory that forfeitures follow 
a policy of the law which condemns to confis- 
cation any and every res, the use of which 
has aided in any act which the law condemns. 
The wisdom of this policy of the law may be 
commended or denied. It is, however, of 
ancient origin. By the Mosaic law, “if an 
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ox gore a man or a woman so that they die, 

the ox shall be stoned and its flesh shall not 

• 

Ik' eaten.” In cases of felo de se, the instru¬ 
ment of self-destruction, or even all the 
goods and chattels of the suicide, were under 
the laws of h^ngland forfeited to the king. 
More modem illustrations are afforded by 
the seizure, conflscation, and forfeiture, fol¬ 
lowed, if need be, by the destruction of coun¬ 
terfeit money, and all the physical instru¬ 
mentalities by which the counterfeiting was 
done, or by the like seizure of whatever may 
be said t(» have had a part or to have figured 
in an attempted perpetration of a fraud 
against the revenue. Guilt is imputed to the 
res, and what folioivs is that all right of 
property in and of possession to the guilty 
thing is gone. 

In the case of Goldsmith-Grant Co. v. United 
States, 254 IT. S. 505, the Supreme Court, at page 
510, said: 

In breaches of revenue provisions some 
forms of property are facilities, and there- 
foi’e it may be said, that Congress interposes 
the care and responsibility of their owners 
in aid of the prohibitions of the law and its 
punitive provisions, hy ascribing to the prop¬ 
erty a certain personality, a power of com¬ 
plicity and guilty in the wrong. In such 
case there is some analogy to the law of 
deodand by which a personal chattel that was 
the immediate cause of the death of any rea¬ 
sonable creature was forfeited. To the 
superstitious reason to which the rule was 
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ascribed, Blackstone adds “that such mis¬ 
fortunes are in part owing to the negligence 
of the owner, and therefore he is properly 
punished by such forfeiture.” And he ob¬ 
served, “A like punishment is in like cases 
inflicted by the Mosaical law: ‘if an ox gore 
a man that he die, the ox shall be stoned, and 
his flesh shall not be eaten.’ ” And, among 
the Athenians, whatever was the cause of a 
man’s death, by falling upon him, was ex¬ 
terminated or cast out of the dominions of 
the republic. See also The Blackheath, 195 
U. S. 361, 366, 367; Liverpool, etc,, Naviga¬ 
tion Co, V. Brooklyn Terminal, 251 U. S. 
48, 53. * * * 

* * * In other words, it is the ruling 

of that case, based on prior cases, that the 
thing is primarily considered the offender. 
And the principle and practice have examples 
in admiralty. 

And at page 513, that Court says: 

* * * /f is the illegal use that is the 

matenal consideration, it is that which works 
the forfeiture, the guilt or innocence of its 
owner being accidental. If we should regard 
simply the adaptability of a particular form 
of property to an illegal purpose, we should 
have to ascribe facility to an automobile as 
an aid to the violation of the laic. It is a 

tiling^^ that can be used in the removal of 
goods and commodities*' and the law is 
explicit in its condemnation of such things. 
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rpoii this point see also the following- eases: 

Dobbins Dlst. vs. United States, 96 U. S. 
.‘)95, at page 399. 

Lofjaih vs. United States, 260 Fed. 746, at 
page 749. 

United States vs. bouton, 268 Fed. 221. 
United States vs. One Stephens Aato., 272 
Fed. 188. 

United States vs. Arne nr an Breieinp Co. 
29() Fed. 772, at page 775. 

Xational Bonding, ete., Co. vs. Gibson, 6 
Fed. (2d). 288, at page 290. 

Sixth Foixt 


The vendee of an automobile ntl4er a eonditioiial sales 
agreement has, at least before breach, snch an inter¬ 
est therein as can be forfeited, and upon proper proof 
snch interest in said automobile is to be forfeited, 
even where an innocent owner or lienor shows good 
cause against the sale (»f said automobile 


\Vliei'(‘ an antoinobih* is lawfullv seized while 
l)(‘ing ns(‘d in violation of tlu* pr(>visions of Section 


26, of tile National Prohibition Act, the law clearlv 
conteinjdates that the int(‘rest of the wrongdoer in 
said vehicle, as W(dl as of those occnjiying the status 
of owner or li(‘noi* having actual or constructive 
knowledg(‘ of the unlawful use of the vehicle, shall 
be t'orfeitcd, hut that the rights of innocent owti- 
(U's and lienors shall be ])rotected. The party in 
possession and custody of the cai*. if he has no 
interest therein of anv kind—siudi as a thief—has 
nothing to be forfeited, and the true owner (with- 
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out notice) is entitled to the car without forfeiture. 
On the other hand, where the person operating the 
v(*liiele and eoinniitting the crime of transporting 
liquor in the automobile has an interest in the car, 
whether it be great or small, that interest is for¬ 
feited by reason of his unlawful act; and where a 
conditional vendor sells an automobile to his ven¬ 
dee, reserving title, it ceilainh^ is true that the 
vendee has some interest therein. He at least has 
a possessory interest. He has such interest as 
would entitle him to maintain trespass, replevin, or 
(conversion. He has a right to an accoiuiting with 

his vendor and to demand from his vendor the 

- « 

right to continue in undisturbed possession of said 
car so long as he fulfills the terms of his contract. 
He, therefore, has an interest in the car, which 
interest l)ec()nies forfeitable upon his unlawful use 
of the car as forbidden by said Section 26. Upon 
this point see the following cases: 

United States vs. Sylvester, 273 Fed. 253 
(I). C., D. Conn.). 

Jackson vs. United States, 295 Fed. 620 
((\ C. A., 9th Cir.). 

United States vs. Smith, 295 Fed. 624 
(I). C., W. I)., Wash.). 

Commercial Credit Company vs. United 
States, 5 Fed. (2d) 1 (C. U A., 6th Cir.). 

I n tile last case cited, the Court, at page 6, in dis- 
cu.ssing Section 26 of the Act and Section 3450 of 
the Revised Statutes, said: 

mom—2(1-4 
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With refereiico to the effect upon the same 
act of the one transporting^ there is no dif¬ 
ference to him between the two sections; 
under either he loses ever}/ rifjht he has in 
the rehiele. It is othenvise witli reference 
to the j 2 :ood-faitli mortgagee or title holder. 
Section 3450 says his rights shall be for¬ 
feited; section 2G says they shall not. 

In the Sylvester case, above cited, the (^ourt, 
amon^ other thinj^s, said; 

A bona tide vendor or mortgagee, without 
having any notice that the vehicle was being 
used or was to be used or was used for the 
illegal trans])ortation of intoxicating liquor, 
shall be protected to the amount of his bona 
fide lien as far as possible. 

It is L»(‘nerallv true that a conditional vendor 

♦ * 

undei* a contract, such as the one in the case at bar, 
is, as against his vcuidee and persons dealing with 
him with notic'c, the owiuu* in law of the property 
sold, and can at any time after breaeh regain the 
possession of the })roperty, the title to which he has 
retained in himself under the conditional contract 
of sale. He is, in other words, regarded as the 
owner. l>ut it does not follow that as such owner 
he is entitled in all cases to insist upon the return 
of an automobile, and defeat the provisions of law 
which i)rovide for the forfeiture of the interest of 
his vendee therein, after the unlawful use of the 
automobile has been proven. It is his own act 
that has placed the car in the possession and cus- 
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tody of his vendee and made it possible for the 
vendee to make use of tlie same in an unlawful 
manner. The interest of the wrongdoer being for¬ 
feitable, the vendor’s rights, however, upon the 
establishment of liis want of knowledge and inno¬ 
cence, are to be fully respected, after complying 
witli the statutoiT requirement that the vendee’s 
interest shall be forfeited. 

As was said in the case of United States vs. 
Smith, supra, wherein the Court recognized that 
the conditional vendor was the owmer within the 
meaning of the law: 

On the otlier hand, I am not prepared to 
hold that such a vendor can reclaim his 
property absolutely and unconditionally. 
Before condition broken the purchaser has 
an interest in the property, and that inter¬ 
est is undoubtedly subject to condemnation 
and forfeiture. 

It is apparent that in a case such as the one 
under consideration in the Smith case, above cited, 
the Court could not be in a position to decree a 
sale in any event unless there could be a forfeiture 
in law of the res, because the sale is not the act 
which constitutes the forfeiture, but the sale is the 
method of disposing of the pr'operty which has been 
forfeited. 

In the case of United States vs. Montgomery, 
289 Fed. 125 (D. C., D., Ariz.), the Court, in dis¬ 
cussing a claim of a conditional vendor, held that 
his contract did not make the claimant a lienor, but 
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that he was one wlio liacl voluntarily parted with 
the possession and the eontrol. 

The (^nirt then savs: 

The differcniee hotween the ])rovisions ap- 
])li('able to owners and those applicable to 
lienors is significant. It is not unreasonable 
to suppose that Cone:ress had in mind the 
fact that an owiko* mav determine who shall 
have the use of a veliicle, and thus in a meas¬ 
ure control such use, while a lienor may not, 
because he is at no time entitled to its i)os- 
session. It seems, therefore, to me that the 
“j 2 ;ood cause’’ recpiired to be shown by the 
owner means something more than the lack 
of notice of illegal use required on the part 
of the lienoi*. I am therefore of the o})inion 
that an owner, who while retaining title in 
himself delivers a car on conditional side 
with power to use it in any way that the 
buyer may desire, can n(d escai)e a forfeit¬ 
ure if the buyer use it unlawfully, by claim¬ 
ing that such unlawful use was without his 
knowledge. His remedy is not against the 
government by reclaiming the car, but 
against the buyer by collecting the remaindei* 
of the i)urchase price. An owner may show 
“good cause” if he show that the ear was 
taken and used without his knowledge or 
consent; hat irhcrc he tarns it over to (mother 
for a priee, (/ivint/ ahsolate eontrot to saeh 
other, he is not in a position to sJioa' *Ujood 
eaase*' apainst a forfeit are, if the ear tte 
seized white anJawfaltij used in the transpor- 
tdtian of Jicraor, hjj asserting) that saeh ase 
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iras icithout his knowledge. Any other con¬ 
struction of the statute would ignore a dis- 
tinetion which the law itself seems to make. 

See also the case of United States vs. Bostick, 
289 Fed. 127 (D. C., D., Ariz.), where the Court 
also held that an owner has a heavier burden upon 
him to show’ good cause than a mere lienor, the 
Court saving: 

In either case I adhere to the decision in 
the Montgomery case (1) because I believe 
that the statute requires more of the owmer 
than of the lienor, and (2) if the court has 
the discretion I believe it should be exer¬ 
cised against those w^ho deliver the absolute 
and unrestricted possession to another upon 
conditional sale, while retaining title so as 
to avoid foreclosures and enable them with¬ 
out going into court to forfeit all payments 
already made to them. * * * The owner 
by showing good cause, prevents the sale 
of the machine. It is only the lienor who 
can claim the i)roceeds after sale. So that 
the owner on conditional sale w’ould have 
the machine returned to him, no matter how 
much has been paid thereon or liow’ little 
is due, and the interest of a defendant in the 
machine would thus be forfeited to the seller 
instead of to the government. 

Upon this })oint see also the case of United States 
vs. Sylvester, supra, and Jackson vs. United 
States, supra. 

In considering these rulings as to the rights and 

bona tides of those w'ho deliver unrestricted and 
» 
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absolute possession and control of vehicles to the 
wrongdoer, which is the situation in the instant 
case, it is significant that the statute (Section 26, 
Title II) requires that u lienor^ ivho has no con¬ 
trol over the possession or disposifioii of the res, is, 
u'here condemnation and forfeiture is decreed, re¬ 
quired to paij the fee for seizure and the expense of 
keej)i)ig the })ropertij, and the costs, notirithstand- 
iny he establishes his bona tides and innocence. 

Certainly Congi-ess did not intend owners and 
conditional vendors to occuj)v a position more 
favorable than that of a mortgagee or lienoi*. 

SkVKXTH l^)INT 

The libel of information filed herein sets forth a tcood 

cause of forfeiture 


The libel in the case* at bar sets forth, in sub¬ 
stance, that the automobile in question was appre¬ 
hended in the District of Cohmibia, in the act 
of milawfully transporting therein intoxicating 
liquor; that the car was for that cause seized by 


the officers of the law in the District of Columbia; 
that it is now within the jurisdiction of the Su¬ 
preme Court of the District of Columbia; and that 
the operator of the automobile who was driving the 
same, when such offense was being committed in 
the presence of the officers, had escaped from said 
officers and was to the libellant and said officers 
imknown, and had not, therefore, been arrested or 
convicted. 
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These averments cover all of the iieeessarv re- 
quireiiients of the statute, and constitute good cause 
for forfeiture of the automobile in question. More¬ 
over, it a]>pears from the agreed statement of facts 
hied herein that the seizure was made iq)on prob¬ 
able cause, and, as against the persons then in con¬ 
trol of and operating said automobile, was in all 
res])ects legal and valid. 

That these averments constitute a good cause of 
foi*feitui*e, see the case of United States vs. dS') Bar¬ 
rets, ete., 300 Fed. 565 (D. C., S. D., N. Y.), where 
a libel, which stated the grounds of forfeiture sub¬ 
stantial! v in the words of the statute, was held to be 
sufficient. See also the case of United States vs. 
One Ford Coupey !> Fed. (2d), 64, (D. C., W. D., 
La.), where the Court held that a libel which fol¬ 
lowed. in substance, the language of the statute 
makes sufficient allegations, if sustained by proof, 
to support the prayer of the forfeiture. 

Uj)on this point see also the recent case of Avig- 
none vs. United StateSy 12 Fed. (2d) 509 (C. C. A. 
2d Cir.). 

Eighth Point 

The instant proceeding, being an information of libel 
for the forfeiture of the guilty res, is an “ in rem ” 
proceeding, and is governed by the principles of 
admiralty, so far as applicable 

It is well settled that forfeiture proce(‘dings are 
purely in rent. Upon this point see the following 
cases: 

The Brig-AuUy 9 Cranch, 289. 
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United States vs. Packaijes, etc,, 5 Fed. 
(2d), 971, at i)age 972. 

XationaJ Bond, etc,, Co, vs. Gibson, (i Fed. 
(2d), 288 (1). C., 1). of Kans.). 

IF. A, Gaines and Co, vs. llohnes, 114 S. F. 
227, at page 229. 


In the latter ease the Court, among other things, 
said that “the effoid of the defendants (who were 
the County Sheriffs) to destroy and eontiseate the 
wliiskey is juirely a proceeding in reni. It is in no 

wav coniK^eted with anv indictni(‘nt or criminal ac- 

•> % 

cusati(Hi in any criminal proceeding against any 
person whatsoever * * 

S(‘e also the ease of Tra ffic Truck Co, vs. Juslires 
Court of Bed Bluff, 220 Pacitic, 20(), at pagi* 2)09. 
wherein the (^ourt reniaiked that— 


Th(‘ proceeding for a declaration of for¬ 
feiture and for an order of sale in siudi (*as(‘s 
is o)ic iti rent, )iot Ufjainst the inrner or pos¬ 
sessor of the properttf, hut apainst the pntp- 
ertij itself, trhich is trc(tted as the real 
offender. 


The rules of the Snj)reme (^»;lrt of the i)isti*ict 
of Columhia, under the heading “Admiraltv 
Rules,’* make pi’ovision in Rule 9 there(»f that in 
all eases of seizure and other suits in proceedings 
in ran pro(‘(*ss shall l)e by warrant of arrest, publi¬ 
cation of notice, and a hearing, and Rule 22 tliereof 
recpiires that all informations and libels of in- 
fonnation shall set fortli certain facts and aver¬ 


ments, substantially similar to the rules of Admi¬ 
ralty practice. It is respectfully submitted that 
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these rules require tliat prcx^eedings, such as the in¬ 
stant proceedings, shall be governed by the ordinary 
rules of admiralty practice, so far as applicable. 

Nix<th Point 


The seizure of the automobile in question having been 
made upon probable cause, the claimant must pay 
the reasonable costs of the libel proceedings 


Upon forfeiture being decreed, the Court is 
presented with the question of the disposition of 
the forfeited thing, and the next inquiry is, is the 
claimant without notice and in good faith? 

The appellant admits the bona fides of the inter- 
veiioi* herein, and concedes that it is entitled to 
have this car returned to it, in lieu of sale, upon 
the payment by said claimant of the costs which 
have accrued in this case bv reason of a lawful 
forfeiture of the guilty vch; and the question is 
whether the claimant in this case shall he required 
to pay the costs (»f this jiroceeding. 




osts have aecru(*d in this cause. 


There are the 


c(»sts of the lawful s(‘i/iire of this car, costs of its 
detention and prescuwation, costs of advertising in 
accordaiH'e with the de('ree of (\)urt, and the ordi- 
iiarv taxable costs of court. These costs are to be 

t 

paid by sonu* one. There aie only two parties to 
this cause: the I7uit('d States of America, and this 
claimant. 


So that the situation is this: The claimant, hav¬ 
ing plac(*d his vendee in a position whereby he was 
enabled to make use of the ciir in an unlawful man¬ 
ner, and, even after condition broken permitted 
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him to reiiiaiii in the sole custody and possession of 
this car osteiisihlv as owner, and his vendee or 
some one claiming under liim liavinjx made use of 
the car in violation of tlie law and in a manner 
which de(‘r(‘es its foideiturc*, n(>w denies th(‘ right 
of the United States, which has lawfullv seized 
the car while being used in violation of the law, to 
forfeit the same. As between this claimant under 
these circumstances, and th(‘ United States, 
charged by law with tin* duty of seizing this car, is 
it to be said that the Unit(‘d States is to be mulcted 
for the costs of this ]>r<>ceeding and that this claim¬ 
ant is to defeat the forfeiture so plainly required 
by law Is it not true that, forfeiture having en¬ 
sued, th(‘ costs thereof are taxable* against the* de- 
tVndant, to wit, the guilty autoniol)il(‘ 

It is well settled that costs ('an not, in liu‘ absence 

of statute, in any event be taxed against the (lov- 
(*rnnient. See the following cases: 


rlilted States v. Barker, 2 Wheaton 395. 
Said) v. rlilted States, 1 (Anirt of (daims 

173. 

rlilted States \ . Boifd, 5 Howard 29, at 51. 
l^ine Iilrer Loijijliu/ (^ompaiiy v. United 
States^ 18b U. S. 279, at page 296. 

Section 974 of the Kevised Statutes pi-ovides, 
among othei- things, that— 

When Judgment is rendered against the 
defendant in a prosecution for any fine or 
forfeiture incurred under a statute of the 
United States, he shall be* subject to the pay¬ 
ment of costs. 
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The word “defendant” in this stiitute has been 
held to include a claimant under an action in rem 
for forfeiture. See United States vs. Seven Bar¬ 
rels, etc.. Fed. (^as. No. 16253-A. See also the case 
of United States vs. The Minneapolis, etc., Uiey. Co. 
235 Fed. 951, where the Court said: 

The ri^ht of the United States, when the 
prevailing: i>arty ])laintiff in a law action, 
to recover costs is also well established, even 
though in many such cases cost could not be 
recovered by the defendant, though the pre¬ 
vailing party, against the United States. 
This right on the }>art of the United States 
in man}' cases rests rather upon long-estab¬ 
lished recognized usage than upon statutory 
enactment. 

The Judicial Code (1911), Section 24, Clause 3, 
and Section 256, Clauses 3 and 4, in substance con¬ 
fers upon the District Courts of the United States 
exclusive original jurisdiction in all civil causes 
of admiralty and maritime jurisdiction, saving to 
suitors in all cases the right of conunon-law remedy 
where the common law is competent to give it; of 
all seizures on land or waters not within the ad¬ 
miralty and maritime jurisdiciton; of all prizes 
brought into the United States; and of all proceed¬ 
ings for the condemnation of property taken as 
prize. 

It seems to be settled by the decisions of Federal 
courts that, where a seizure is decreed to be unlaw¬ 
ful, no costs are awarded against a successful 
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claimant; but where there ai)pears to liave been 
|)robable cause for the seizure, costs are awarded 
against the res and intervening claimants. On the 
other hand, it is equally well settled that, where the 
seizure was made upon probable cause, and it is 
subsequently found that the vessel or cargo should 
be discharged from seizure, the costs, nevertheless, 
fall uj)on the res or upon the intervening claim¬ 
ant; and it has been held further that probable 
cause exists for the seizui*e where the circumstances 


warrant a reasonable suspicion of illegal conduct 
on the part of the vessel. This i)rin<*iple was an¬ 
nunciated by the Supreme Court of the United 
States in the case of the OUnde Rodrigues, 174 U. S. 
510-500, which was the seizure of a vessel captured 
in what the captors believed was an attenqd to run 
a blockade during the S])anish War. The court 
found that the evidence was not such as to warrant 
the (*ondenination of the vessel, but did tind that 
there was probable (*ause for making the capture. 
The court said: 


Pi'obable eause exists wheie tlu‘re are cir¬ 
cumstances suliicient to warrant suspicion, 
though it may turn out that the facts are 
not sufficient to warrant condemnation. 

And whethei’ thev are or not cannot . 

« 

be deteniiined unless the customary 
ceedings of })rize are instituted and en¬ 
forced. * * * Kreu if not found suffi¬ 

cient to condemn, restitution frill not 
necessurilg be made absolutelg, but mag be 
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decreed eoudiiioiudly as each ease requires, 
and an order of restitution does not prove 
lack of probable cause, 

111 this case the Court ordered the restitution of 
tlie steamship to the claimniit and that all costs and 
expenses incident to luu- custody and preservation 
and all costs in the caus(‘ except the fees of counsel 
should he imposed upon the ship. 

In the case of the Buena Venture, 175 U. S. 384, 
a Siianish vessel was seized under conditions ap¬ 
parently warranting her condemnation, and subse¬ 
quently to the seizure a Presidential proclamation 
was issued which rendered such vessel not subject 
to seizure. The couii: found that there was prob¬ 
able cause for the seizure, although the vessel was 
entirely without fault, and that the subsequent 
jiroclamation took away the right to condemn the 
vessel, which otherwise would have existed. The 
court, at page 395, said: 

The ship having been sold, the moneys 
arising from the sale must be paid to the 
claimant without deduction of any costs aris¬ 
ing in the proceeding, but after deducting 
the expenses jiroperly incident to her custody 
and preservation up to the time of her sale— 

thus awarding the costs of custody and preservation 
against a ship where the facts showed that it was 
not subject to condemnation, but that it was seized 
u))on probable cause. 

In the case of The Xewfoundland, 176 U. 8. 97, 
this same principle was recogiiiz(‘d, that probable 
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cause for the captur(‘ of the ship was justifi(*ation 
for her capture, but not for forfeiture. On this 
point see also the following cases: 

The Marij, 9 Craneh, 12(), at page 151, 
where the Supreme Couit reversed the judg¬ 
ment of th(‘ (^ii'cuit (^ourt condemning the 
(*argo, and remanded the cause with the di¬ 
rections to dismiss the libel and restore the 
cargo to the claimants and to allow the cap¬ 
tors their reasonable costs and expenses; 

The Thompson, 3 Wallace, 155; 

The Springbok, 5 Wallace, 1; 

The Peterhoff, 5 Wallace, 28; and 

The Dashing Wave, 5 Wallace 170. 

In all of the above cases the [u-inciple was fol¬ 
lowed that on probable cause for the capture the 
ship or the intervening claimant should be held 
liable for costs, notwithstanding that the claimant 
was entitled to the return of the shij) or cargo. A 
fortiori, this principle would seem to be applicable 
in a case like the one at bar, where not only was the 
seizure justified upon probable (‘ause, but the pro¬ 
ceedings instituted warranted the forfeiture of the 
res. This principle has often been extended to casi‘s 
where the claimant was a person who had no con¬ 
trol or participation in the operation of the vessel 
which was the subject of the condemnation proceed¬ 
ings. See the case of the Hiawatha, Federal Cases 
No. 6451, where it appeared that the consignors of 
a portion of the cargo were held to be entitled to the 
restitution of their share of the cargo, without costs 
against the captors, notwithstanding that the bal- 
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ance of the cargo was held to be coiitiscable and con¬ 
demned. This case was affirmed by the Circuit 
Court (Case No. 6450) and affirmed by the Su¬ 
preme Court of the United States in 2 Black (67 
U. S.) 63e5, where, in considering the appeal of the 
claimant to whom a portion of the cargo was 
restored, the Supreme Court said: 

The Coui't decreed that the interest of 
Lear & Sons in the ten tierces of tobacco be 
restored to them and that they pay costs, 
unless they furnished further proof that the 
property was bona fide neutral. They failed 
to furnish better proof and appealed on ac¬ 
count of the costs. 

We are of the opinion that the decree does 
them no injustice, and in the doubtful cir¬ 
cumstances in which this claim stands, on 
their ov^ii statement, should have had great 
hesitation in giving them the property if the 
captors had appealed. 

In the case of The Antelope, 12 Wheaton 546, the 
District Court decreed the forfeiture of the vessel 
and slaves captured therein with the exception of 
thirty-nine of the slaves who were found to be the 
property of Spanish claimants. In the considera¬ 
tion of the case by the Supreme Court that court 

stated in part: 

Being of the opinion that thirty-nine of 
the Africans were sufficiently identified by 
proof as being the property of the Spanish 
claimants, the court directed the thirty-nine 
Africans so owned to be delivered to the 
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Spanish claimants upon their paying a pro- 
j)ortion of the costs and expenses reported 
by the registrar, in the ratio of the number of 
Africans delivered to the whole number. 

UjHUi this proj)osition see also Hooper vs. United 
States, 22 Court of Claims 408, at i)age 489, where 
the Court said: 

The distinction must not,be forgotten be¬ 
tween a tegat and justifiable seizure and an 
illegal and unjustifiable condemnation. The 

seizure of a vessel mav be successfullv de- 

• ♦ 

fended u})on grounds which would not sup- 
l)ort a subsequent condemnation, and prize 
courts deny damages when there was prob¬ 
able cause for the seizure, and are even jus¬ 
tified in awarding to the captors their costs 
and expenses, even when the vessel and 
cai-go ai-e decided not good ])rize and are 
returned to their owners. 


In th(‘ case of The Georgeanna, 81 Fed. 405, a 
case where the libellants were adjudged to have 
no lien and th(‘ libel was dismissed, the claimants 
demanded the whole money deposited under the 
rule of court as securitv to cov(‘r costs, without de- 
duction for tlie marshaFs fees. The coui-t said, 
among other things: 


It has long been the practice, howevei*, 
under the law of this State (New York) 
that u])on the discharge of attachments 
against vessels or other property or on the 
release of ])ro])erty taken upon replevin 
the sheriff’s fees must be ])aid at tiie time 
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by the person who receives the property. 
A similar express rule has long existed in 
the English admiralty practice recpiiring the 
proctor who obtains an order for the re¬ 
lease of the })roperty from the marshal to 
pay at the same time all costs, charges, and 
expenses attending the care and custody 
of the pro])erty while under arrest, and 
the marshall shall thereupon release the 
property. 

The justice of the above provisions is evi¬ 
dent from the fact that the marshal is, in 
effect, the* bailee of the property in his 
charg(‘, for th(‘ benefit of all parties to the 
cause. Acting under the mandate of the 
court, he is lesponsible to each and all of 
the parties interest(‘d for the due* delivery of 
the property as finally determined; if the 
property is lost or damaged by his fault, he 
is responsible for the loss or damage. Upon 
delivering the property to the person enti¬ 
tled it, he is thend'ore entitled to the pay¬ 
ment of his fees for })reserving it, because 
he has kept it for th(‘ recipient’s benefit. In 
the absence of some other provision of law 
or of the rules of the coiud, his right to the 
payment of his fees shall be protected as 
mucli as the lien of anv ordinarv bailee aris- 
ing under an express contract. 

In this case the court ordered that the fees of the 
marshal be paid out of the amount in registry. 

130i;i—2G-5 
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See further the case of United Staten vs. Seven 
Barrels of Distilled Oil, Fed. Cas. 16253-A, supra, 
where the court, anioii^ other thinj^s, said: 

In admiralty, where costs are awarded, 
the claimant is held liable for the costs in 
addition to the value of the v'essel and items 
attending h(‘r ai*rest and sal(‘. 

and this (’ourt awarded costs to the United States 
against the claimant for the amount of the costs in 
tlie cause. 

See further the case of Boston Manufacturing 
Oompany vs. Fiske, Fed. Cas. No. 1681. 

It is conceded, in the instant case, that upon the 
facts the claimant is entitled to have this car, after 
decree of forfeiture, delivered to it in lieu of sale, 
but it is respectfully submitted that, the car hav¬ 
ing been seized upon probable cause, the interest, 
whatever it may be, of the vendee under this con¬ 
tract, and, as is shown by the facts, particularly 
before condition broken, is subject to forfeiture, 
and that the Marshal, in seizing the car and holding 
it under the orders of the Court, is entitled to the 
payment of the proper and lawful fees and charges, 
before such claimant is entitled to have the auto¬ 
mobile delivered to him. 

It is respectfully submitted that there is noth¬ 
ing to the contrary in Section 26 of Title II of the 
National Prohibition Act. That section clearly 
provides that upon sale of a forfeited automobile 
the Marshal shall deduct from the proceeds: 1. The 
expense of keeping the property; 2. The fees for 
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the seizure; 3. The costs of the sale; and shall then 
pay all liens duly established. If a lienor, who has 
no right to the property or control of the machine, 
and who has not put the owner in a position where 
he could use the car in the unlawful manner, is re¬ 
quired to liave costs paid out of the forfeited thing, 
before he can liave his lien paid, then how can it 
be said that a vendor, who has placed the wrong¬ 
doer in the custody and control of the car, and has 
tliereby 7*endered it possible for him to make use 
of siudi car in an unlawful manner, has any greater 
rights. It is respectfully submitted that, if Con¬ 
gress had intended such a result, it would have so 
stated. 

In the case <d' United States vs. Torres, decided 
by Mr. Justice Soper of the United States District 
Coiii't for the District of Maryland, and reporied 
in 291 Fed. 138. it appears that the automobile 
which had been seized for unlawfully transporting 
liquor had been fcanid guilty of the otfense of trans¬ 
porting liquor and the claimant or conditional 
vendor had been found to have a valid claim against 
said automobile in excess of the value of said (*ar. 
It thus appears that in that (!ase there were })re- 
sented the precise facts here presented with res])ect 
to the question of costs. Mr. Justice Soper in con¬ 
cluding his opinion said: 

Since it is conceded that the value of the 
car does not exceed the amount of the lien 
and expense of sale, good cause has been 
shown by the owmer of the car why the sale at 
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|)ul»li(* au(‘ti()n should not take place. The 
of tli(* court will therefore direct the 
delivery of tlu* car to the lienor, upon the 
pajfnicnt of costs at rend jj incurred, rather 
than a sale thei*eof. 


S(‘(‘ rnitcd States vs. Si/Jrestcr (1). C.), 273 Fed. 
257. 

The disj)ositon inad(‘ l)v Mi*. Justice Soper in the 
<*ase of Ignited States vs. Torres^ supra, is precisely 
the disposition this ap|K‘llant contends should be 
made of the cai* in the case at bar. Mr. Justice 


Soper adjudicated that the car in question was 
jrniity undei* Section 26, and found that the lienor 
had sIkovii i>:ood cause why the K^blty car should not 
be sold. It is sti*on^ly implie<l that cause for for- 
f(‘iture had been found, but bv reason of the fa(*t 


that th(* claim was found to be in (*xcess of the valu(‘ 


of the ('ar, which was the subject of forfeiture, th(* 
(‘ourt, in lieu of a sale of the car, ordered the same 
to b(‘ deliv(‘r(‘d to th(‘ li(‘nor upon the payment of 
the costs incurr(‘d. This is (‘xactly the ])ositi<»n that 
this libellant, app(*llant here, has taken in the (tase 
at bai* from the v(‘ry be^inninj;, and is (*ontrary to 
the rniini>: of tlu* (Nuirt below herein. 

rpon this (juestion of (*osts, see the case of Arig- 
nonc vs. Vnited States, supra, at ]Kij}:e 511, where 
the (Jrcuit Court of Apjieals, in ruling u])on a libel 
for the destruction of wliiskey, reversed the finding 
of the (V)ui*t below for the libellant, and after order¬ 
ing a n(‘w trial mad(‘ the following observation: 
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Upon the question of who will bear the 
expense of earing for the liquor, we hold, 
with Williams vs. United States, 254 Fed. 48, 
165 C. C. A. 458 (C. C, A. 5), that the charge 
is on the claimants after the filing of the 
claim. Until then the charge is on the libel¬ 
lant * * *. 

CONCLUSION 

In conclusion the libellant respectfully submits 
that, in accordance with the settled j)olicy of law, 
the forfeiture and condemnation of an automobile 
for the unlawful transportation of intoxicating 
liquor was contemplated by the Congress in enact¬ 
ing Section 26 of Title II of the National Prohibi¬ 
tion Act; that the procedure for accomplishing this 
forfeiture, authorized in Section 26, is a summary 
procedure, intended whei e a conviction of the indi¬ 
vidual is possible; that in cases where the guilty 
individual has by his own act rendered impossible 
his arrest and conviction, by escaping, oi* by ab¬ 
sconding, or by his d(‘ath or otherwise, the automo¬ 
bile, which is itself an offcuider irrespective of the 
guilt or innocence of the operator, is subject to 
forfeiture in a proceeding such as the instant pro¬ 
ceeding. In other words, if the guilty pei*son by 
escaping arrest or for any other reason renders his 
conviction ini]) 0 ssible, the guilt of the automobile 
still remains, and the automol)ile, as the guilty res, 
is still to be proceeded against, not in the summary 
jjroceeding described in Section 26—because no con¬ 
viction is possible—but in other proceedings, such 
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as an information of libel, and the libellant respect¬ 
fully sbiimits that this is (piite in accordance with 
the views expressed by the Siij)reme Court of the 
United States, by the Circuit Court of A])})eals, and 
by other Courts, and is the only logical conclusion 
in order to carry out the pur})ose of tlie Congress 
in enacting the National Prohibition Act. Any 
other conclusion would result in the releasing of 
great uumbci*s of automobiles lawfully seized, 
merely because, through lU) fault of the Govern¬ 
ment, a conviction of tlie oj)erator has been rendered 
impossible by said guilty operatoi^’s own act. It is 
respectfully submitted that such is not tlie law, but 
that th(‘ purpose (d* the whole law is t(» condemn 
and forfeit tin* automobile after conviction, trhere 
that is possible, and in a proper ])ro(*eeding, where 
such a conviction is not })Ossible. 

Th(* ai)pellant, in shoit. contends— 

(1) that the libel in the instant cause sets forth 
a good cause of forfeiture and that therefore th(‘ 
Government is entitled to a Judgment of forfeitur(‘ 
of the entire res. 

(2) that the claimant in tliis cause has estab¬ 
lished good cause why the forfeited automobile 
should not be sold, but that, in lieu of sale, the auto¬ 
mobile, being of value less than the amount of the 
claimant's lien, slaadd be delivered to the claimant. 

(3) both by reason of tlie fact that there was 
probable cause for tlie foi^feiture and because the 
offending car is subject to forfeiture the prevailing 
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party, the Goveriiineiit of the United States, is en¬ 
titled to a decree for its costs. 

It is, therefore, respectfully urged that the 
decree of the Con it below directing the return of 
the automobile in question to the claimant without 
the pa}Tnent of any costs be reversed and set aside. 

Respectfully submitted. 

Pfa'ton Gordon, 

United States Attorney in and 

for the District of Columbia, 
Harold \V. Orcutt, 

Asst. United States Attorney, 

Attorneys for Appellant. 

October —, 1926. 
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IN THE 


Court of l^ppcals of thr district ol Columbia 

April Term, 1926. 


No. 4493. 


United States of America, Appellant, 

vs. 

( )ne Cadillac Town Car Automobile, Motor Number 
59-T-501, AND Foss-Hughes Company, Inter¬ 
vening Claimant, Appellees. 


BRIEF ON BEHALF OF FOSS-HUGHES CO., 

APPELLEE. 


STATEMENT OF THE CASE 

The amount in controversy in this case is too small 
to justify any great expenditure of time or money in 
presenting in printed form an answer to the elaborate 
brief filed by the United States Attorney. 

The fair value of the automobile seized and sought 
to be forfeited, in the proceeding below, is stipulated 
to be One Hundred and Fifty Dollars ($150.00) (R., 
]). 14). The car was claimed by the Foss-Hughes Com- 
I)any, an innocent owner holding title by virtue of a 
recorded conditional sales contract, by the terms of 
which the purchaser was entitled to possession of the 
automobile until a default took place. By stipulation 
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it is admitted that a default took place on the 9th of 
Au^aist, 1925, eight days after the car was seized. 

The United States concedes that the claimant was 
entitled to the return of the automobile (Brief, p. 40) 
and there is, therefore, no error in the portion of the 
decree directing the delivery of the car to the Foss- 
Hughes Uomj)any, and the error here comi)lained of 
is that the decree further provided, “without payment 
of any costs or expenses by said Foss-Hughes Com- 
pany. “ The whole controversy, therefore, is narrowed 
to the (piestion of the payment of costs. (Brief, p. 
40.) 


ARGUMENT 

The points which counsel for the Foss-Hughes Com- 
j)anv believes to be decisive of this case are: 

1. That no appeal upon the question of costs alone 
will be entertained by this Court; 

2. That the awarding of costs in a libel action, un- 
l(*ss controlled bv statute, is discretionarv and not sub- 
ject to review; 

3. That the decree providing that the car should 
b(‘ returned ^v’ithout payment of costs was free from 
error; 

4. That the entire decree was, in every way, equit¬ 
able, in accordance with the law. 

First Point 

This Court has held that where the appeal is taken 
solely for the purpose of correcting an error with re¬ 
gard to costs, there is no proper basis for the appeal. 

Railroad Company v. Car Company, 5 App., 524; 

^yiUiams v. Geiz, 17 App. D. C., 388; 

Burlingame v. Manchester, 44 App. D. C., 335. 
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In the case of the Hail road Companii v. Car Coiu- 
pauij, it was said: 

“The decision upon a (]uestion of costs, when 
ind(‘pendent of the main (piestions in litii>:ation, is 
not ordinarily a sul)j(‘ct for appeal.” 


That the sole question her(‘ is on the (piestion of costs 
is (‘viihmt from the lanii^nai^e cpioted from brief of ap- 
pi'llant (p. 40) : 


“The ap})ellant heiaan conce(h‘s that the claim¬ 
ant is enlitl(‘d to th(‘ I’etiirn of the automobile, hut 

stoutlv contends that the automobile Ixamr forfeit- 

» » ’ 

abb* as to tin* interc'st of the wrony^doer, the ])i‘o))er- 
and iK'cessary costs ^-rowi 11 , 12 : out of such forfeitun* 
must b(* paid by tlu* forfeitc'd thinir, or by tin* 
claimant before he can claim his property.” 


Second Point 

At early common law by Statute of (ilouc(*st(‘r (fi 
lAlward I, c. 1 ), tin* prevailini;- plaintiff in law actions 
was (‘lit it led to costs. This statute is in force in the 
IMsti-ict of Columbia, Forrcsi v. Uanson, 1 (T*. (A (A (53, 
!\ C. Co(l(‘, Section 1. 

i>y statute l23 Henry VI11, C. 15, and 4 James 1, 
C. 3, costs were ,i 2 :iven to tin* successful defendant; 
Aley. llrit. Stat. 2S7-432. 


Costs in proceedin,i;-s in ecjuity, since the statute of 
17 IHch. I!, C. (), hav(‘ been allowed or disallowed in 
tin* tliscretion of the Court. The whob* matter of costs 


in condemnation proce(*din<*'s is for settlement by the 
t'ourt. ]VasIiinf/fon Hailu'aif and Electric Company 
V. Xiorman, 41 App. 1). C., 439. As stated by this 
C(‘urt, in the case of Hurlinyanu' v. Manchester, 44 
App. !). (A. 335: 
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“Tli(* assessment of costs is a matter reposed 
lar<relv in the sound discr(*tion of the trial court 
and the action of the court in the pro])er exercise 
of that discretion will not ordinarily be reviewed.” 

As |)roceedin.irs in libel for condemnation of property 
are analo<i:ous to i)roc(‘edin^s in equity, in the absence 
of a statute })i*ovidin.ii: for the matter of costs, the as¬ 
sessment of costs would be in the sound discr(*tion of 
tin* trial court, and not a pro])er matter for review on 
ap})eal unless tho trial coui't w(‘re i^rossly in error. 

Third Point 

Section 979 of the Kevis(‘d Statutes of the United 
States provides as follows: 


“When jud.irment is i*end(‘red in favor of tin* 
claimant of any v(*ss(‘l or otlnn* property seized on 
behalf of the rnitinl States and libeled or informed 
ai^ainst as forfeiti'd under any law th(*reof, he shall 
bo entitled to possession of the same wlnni his own 
costs are paid.” 


This section is based upon the Act of duly 2‘J, ISld, 
d Stat. 21, which was word(‘d “upon i)ayin<( only his 
own costs.” 


This provision would seem to control this case. The 
claimant uiuhn* the rules of court (Law Rule 14) was 
obli^^ed to pay his costs in advance, and there was, 
therefore, no cost due by him which he should have paid 
before obtaining possession of his property. Having 
j)aid all of his own costs, and having complied with 
this ]n*ovision of Section 979, there was no reason why 
the costs of the entire proceeding and costs of detaining 
the automobile should have been assessed against him. 
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It is the clear intent of Section 979 that no further 
costs shall be imposed upon the successful claimant 
than the costs made necessary by his application to 
have his property returned to him, and when he has 
paid such costs he is entitled to the property without 
further payment. These costs were paid by the Foss- 
Ilu^hes Company upon filing their claim. 

Section 4639 of the Revised Statutes of the United 
States indicates the policy of the United States in such 
cases, while it refers only to prize property. It is as 
follows: 


“AH costs and all expens(‘s incident to the bring¬ 
ing in, custody, jireservation, insurance, sale, or 
other disposal of prize property, when allowed by 
the court shall be a cliargi* upon such property and 
shall be paid from the proceeds thereof unless the 
court shall decree restitution free from such 
charge.’’ 


The j)olicy of the gov(‘rnment with regard to prize 
seizures has always been more severe than as to niuni- 
ci])al s(‘izures. Yet this statute permits the return of 
prizes without payment of costs when so ordered by the 
court. fortiori should ])ro])erty not prize property 
be so r(*stored without payment of such charges. 


A considerable portion of the brief of the appellant 
is devoted to argument of the point, that because the 
seizure was made with probable cause, the successful 
claimant should be made to pay the costs of the libel 
j)roceedings, and, in support of this, citations are made 
from cases of captures of prizes in admiralty, during 
the progress of war. Thus, the case of Olinde Rod¬ 
rigues, 174 U. S., 510; Buena Venture, 175 U. S., 384; 
The Newfoundland, 176 U. S., 97; The Thompson, 3 
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wall., lar); TJn' Spi 5 Wall., 1 ; The Prter]i<*j)\ 

a Wall., -JH; Thr Dashiup TlV/r^', 5 Wall., 170; The 
Mar//, 0 C'r., 120; and other cases cited, were all cases 
of seizure, duriii.ir time of war, of |)riz(‘S broiiirht befoiv 
the Admiralty Court for forfeiture. But this rule do(‘s 
not apply to cases of municipal seizure, and is, tbere- 
foi-c, not ap|»lieabb‘ in the pr(‘S(‘Ut suit. In The poJhni, 
Wboatou, 2)02, it is said: 

“Some obsciii’ity aroso at tin* ai'ininuMit from 
not distin.iruisbiiiL;' l)(*twe(*u the elTect of ])rol)abU‘ 
cause in easi's of capture hclli, and tin* lO'O'ct 

in casos of munic!))al st‘izui*(‘s. In r(*spi‘et of 
tb(‘ fornuM*, no principle is better settled in the 
law of priz(*, than tln‘ rub* that ])rol)al)lc caus<‘ 
will not m(*r(*lv (*xcuse, but (‘ven, in some cases, 
justify a caj)tun‘. !f there be probable cause, tin* 
captors arc* (*ntitb‘d, as a riiibt, to an (*xemption 
from damaiic*: and if the case lx* of stroni*- and 
V('ln‘m(‘nt sus])icion, oi’ i-ecjuircs furtb(*r ])i'oof to 
entitle tin* claimant to rc‘>titution. the law of ])ri/(* 
pi-ocei'ds yet fai’tln*!*, and nives the c:iplors tin'!-’ 
costs and ex])»*nses in jcroceedinir to adjudication. 
Ibit tin* cas(* is far different in respect to niunici])al 
sc‘izin‘t'<. Ib’obable cause has nev(*r be(*n sup])osed 
to excusi* any s(*izur(*, except where sonu* statu!'' 
ci*(‘atc*s and deliiu's tin* ex(*mption from damages. 
The ])arty who seizc's, seizes at bis peril; if con- 
(b'lnnation follows, be is justified; if an accpiittal, 
then, be must i‘(*fund in dama,Lr(*s for the marine 
toi't, unless be can shelter himself behind the ])ro- 
tc'ction of sonu* statute*.” 

Wliil)' it niav lx* that uiub'r K. S. Section tin* 


])erson who made tin* seizure* was ne)t liable* te^ suit or 
jiielumeut on account e)f such se'izure, there is notliina: 
in this or any otlu'r statute which recpiires the success¬ 
ful claimant to i)ay the costs of the proceeding*. The 
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Tnited States was liable for its own costs and could 
not recover them as against the Foss-Hughes Com¬ 
pany. 

In the case of the United States v. Ring gold y 8 Pet., 
U)2, it was said: 

“It is undoubtedly a general rule that no court 
can give a direct judgment against the United 
States for costs in a suit to which they are a party, 
either on behalf of any suitor or any officer of the 
government, 12 Wheaton, 550, but it by no means 
follows from this that they are not liable for their 
own costs.’’ 

The national prohibition law recognizes that auto¬ 
mobiles of individuals mav be taken without their 
knowledge and consent and used in the liquor traffic, 
and, also, that automobiles may be lawfully in the pos¬ 
session of others than their true owners and used, with¬ 
out the knowledge and consent of the true owner or 
lienor, in such traffic. It provides for the return of 
the car to the bona fide innocent owner or lienor, in such 
cases. United States v. Minsto7iey 55 App. D. C., 356; 
53 Wash. L. R., 258. If the claimant is merely a lienor 
and there is sufficient to satisfy his lien, as well as to 
pay the costs of the proceeding, provision is made for 
sale of the automobile, payment of such costs and the 
payment of the amount due the lienor. If the amount 
of the value of the automobile is less than the amount 
of the lien, then the car should be returned to the 
lienor, without the incurring of expense, which, in such 
case, necessarily must be paid by him. United States 
V. Smith, 295 Fed. Rep., 625. In this case the Court 
said: 


“If, in the opinion of the Court, the property 
will not sell for enough to satisfy the claim of the 
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vendor, no sale should he ordered, and the prop- 

end v should he restored ahsoliitelv and uncondition- 

» » 

ally to the owner/’ 

See also Jackson v. United States, 295 Fed. Rep. (>20; 
Oakland Mottn' Conipanii v. United States, 295 Fed. 
Rej)., (;2(;. 

The contention of the ai)pellant, if sustained, would 
have this result: The owner of an automohile, whose 
ciir was taken without his permission by his chauffeur 
and seizin! hv revenue officers while the chauffeur was 
carryinir for his own personal use half a pint of liipior, 
could not re^ 2 :ain his car until after proceedings for con¬ 
demnation of the car had been concluded, and then, only 
upon ])ayment of all the costs of the proceedings them¬ 
selves, publications, storage charges, poundage and at- 
tornevs’ fees. Anv of the nineteen millions of auto- 

mobile owners in the United States mav be at anv time 

» • 

callod upon to so redeem their cars by the pajunent of 
costs in cases where thev are absolutelv innocent of 
anv wrongdoing. 


Fourth Point 

The learned opinion of the trial justice (R., p. 12) is 
so clear and convincing upon the merits of the case as 
not to require any further argument in this brief. 

Respectfully submitted, 

James A. Davis, 

Joseph D. Sullr^an, 

Attorneys for Foss-Hughes Co., Appellee. 




